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Opfaiion which does not disqualify Juror, IB, 447. 

Opinion of a witness not evidence, BB, 210. 

VI 
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214. Ghent ys. Adams— Pablic agento not liable, &c., 8) ^^U SOi 334. 

Parol evidence, Q, 297. 

Personal liability of agezlts, 8t 207; QOf 384. 
230. Chipman vs. Barron — Case up on a new point, and prior proceedings 

recited, 4, dOl. 

Power to rescind rule absolute, XOi 1B4. 

Sheriff entitled to benefit of insolvent Act, £I8, 140. 
244. IfcCatchin vs. Baokston — Admissions of partners, 1S3, 5dB. 
8i3. Boc^th vs. Williams — Cotemporaneous construction, 8) 168; lO* 

619; aa. 270. 

Equitable constraction, 17, 456-7; QO, 275. 

Dormant Judgment, 17> 456-7; 10> 619; SO, 275. 
257. Murphy vs. Lawrence — Pleading— fullness, 8, 81. 

Amendable defects, 8, 81; 8, 485. 

862. Smith vs. Bum— Notice of signing Bill of exceptions, 8, 255. 

268. AjcocSfvB. Bofflagton— SherilTi commissions, lO, 167. 

275^ Stroup vs. SoUivan— Jodgm^.nt conclusive cm all matters of defence 

that might have been presented, S, 3^9; 8, 78; 4, 51, 181-2; 

7,668. 

Bdief in Eouity against judgment at law, SS, 829; 8. 78; 4, 181-2, 

519; e, 178; 7, 245; O, 250. 

Diligence, 8, 78; 4, 61, 181-2; 8, 175. 
282. Hacket vs. Jonee— Orders of Solicitor General, for cost, 1S3, 855. 
287. Morris vs. Wiley— Security on appeal requisite party to writ of error, 

a, 849. 

Names of parties to be set out in writ of error, 4, ^3. 
290. Harris vs. The State— Dismissal of writ of error works affirmance, 

<ds, 670. 
297. Kiikpatrick vs. Davidson— Parol trust, 8, 603; lO, 641-8. 

Bemalnder not created by parol, 8/67; lO, 473, 541; 18, 28 

Remainder created in chatties, 8, 251, lOi 641. 

Reversion in parol, 18, 24. 
824 Trtppe vs. Lowe— Fraud— Equity Jurisdiction, 0, 634. 

Traudulentconveyance— remedy of creditor, 10,293; QO, ^36. 

Executor cIb Bon tort^ BO, ^3. 
807. Edmondson vs. Dyson— Intention of testator, 8, 658. 

Execatoiy trust, 8, 659; 8, 684; 08, 487; 08, 147: QO, 675. 

Rule in Shelly's case, filO, 675 
826w Kenan vb» Miller— Relief in Equity against judgment, 4, 1B2. 

Judgment condunve on all matters of defence, 4, 1^; 7, 663. 

IMUgence, 4, 182. 
237. Carter vs. Buchaoao^Supreme Court will not look ont of the record, 

8, 265. (Case up again on new points. O, 539.) 

Judgments, decisions, &c., that writ of error will lie on, 11, 808| 

878; 18,44; 18,607; 14, 168. 

Appeal cuts off writ of error, 18, 607. 
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349. > Fish vs. Gliapmaa— common carrier's liability— general rule, 8, 164. 

Notice and special acceptance bj carrier, lO, 210: QXt ^9- 
370. Anderson vs. Tlie State — Opinion on the facts by the Judge, 0, 442^ 

0, 297. 

Interest— Liquidated demand, X4i 8^- 
403. Carey vs. Rice — Security on appeal Is a requisite pafty to writ of 

error, Q, 440; 4i 6^9-68. 

' Names of parties to be in writ of error, 4^, 403. 

Writ of error amendable, 4, 408; 18> 1^- 

Statement of proceedings in the case, 10> 19. 
418. Batler ys. Durham— Cancellation of writings when cloud upon 

title, <Skc., O, 421. 

Multifariousness, Of 4, 281. 
428. Broach vs. Walker— Effect ofrevoking letters testamentary, 8, 583-4; 

0,29. 

Making administrator a^arty, 0> ^• 
489. Coffee vs. Newsom— Security on appeal is a requisite party to writ of 

error, «Ai 210. 

Supreme Court will not look out of the record, 8, 255. 
442. Coffee vs. Newsom— Reciaion for concealment or miaireprese&tation, 
. Xe, 434; as, 30. 
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5. Pitts vs. Bullard— Title vested, where bond taken and purchase money 
paid, lOt ia&-7, 205,234; Q^, 154; £aOi 178. 
Levy and sale of land held under bond for titles, lO, 155-7, 205, 

Perfect equity good in Ejectment, XO, 527; QXi ^33; QS) 324; 
£14, 154; aO, 187,178; 08, 25-6-8; 81i ^82. 
Maintenance— Statuteof 82 Hen. viii, IQ, 442; SIS|, 106-7; QB, 
87, 107. 

Statute of UBes— trust executed, OQ, 301. 
23. Smithvs. Thompson— Cause not reached, stands continued, O, 273« 
81. Young vs. McEenzle— Compensation to be made before property 

taken permanently for public use, 0, 12, 150; Oi 39, 856. 

Grants of exclusive privileges^ &c., construed strictly, Q, 221; 

80,527. 

Constitutional inhibition as to taking private property, Q, 851. 
47. Gibson vs. Conner— Holder's rights touching collaterals, 4s, 445; 

18, 655; aa, 254-8-60; 80, 154. 
53. Reynolds vs. The State— Twice fai jeopardy, &c., "7, 425. 

Discharge of Jury before verdict, "7, 425; 14:, 426. 

Statute varying mode of selecting jurors, aO, 687, 746. 
74. Bobbins vs. Mount— Relief in Equity against Judgment, 4, 519. 
79. Dill vs. Jones— Amendable defects cured by verdict, a8, 602. 
83, Sheffield va. OoUier— Revocation of pdrol license, la, 343; a4, 

188. 

104. Tedlie vs. Dill— Judgment rendered after death of the party, 0, 827; 

80, 767. 

105. Gamthers vs. Bailey— Relation of heir and of adm'r. to the realty, 

7|962; 0,58; 14, 155; aO,141; 80,76. 

lyeolment by administrator, 14, 156; aO, 141; 80i 76. 
112. Merchant's Bank vs. Davifr— Venue of Bill to enjoin proceedings at 

law, »7, 242. History ol case referred to, 80, 745. 
121. Sanders vs. Smith— Decree &gai$ai executor individually on bill 

charging waste, H, 666. 
laa. eyas v* Iveraon-^udgment qtMndo, "7, 161. 
187. Coleman vs. Freeman- Adequate remedy at law, 11,* 38. 
140. Smith vs. Qettinger— Court first acquiring jurisdiplion of fraud will 

retain it, 80, 806. 
146. EaekiAl vs. I»xon— Construction of Statutes, 4, 485; 80t 627. 

Assignment void under Act of 1818, "7, 868; lO, 82; la, 623. 
150. BaKker vs. Bethone— Assignee and assignor of chose in action, 

866. 

Abatement on death of usee, O) 100. 
168. Hakgraves vs. Lewis-^Case up on new poUxts, 0» 800. 

History of the case givai, ■7> lU, 128. 

Bettlement>f cause in Courts 7. 121-8. 
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IJBury paid by surety, 8* ^^• 
Cbancelloi^composed of Jadge and Jury, IXi In- 
jury trial in Equity, H, 188; ai3, 180. 
Order at Chambers, ia8i 180. 

169. McDougald vs. Barnard— Lien of attachment, 8, 177; X8i 3^8; 

18, 870-1-8. 
174 McDougald vs. Hall—Stranger not heard on rule to foreclose mort- 
gage, 18, 15; aa, 852. 

170. Howell vs. Fountain— Illegal contract, 8, 409-16; 0, 148; H, 

246, 547. 
1J2. Napier vs. Howard— Wife's equity, Q, 550. 

Prior decbion in the case stated, and new point decided, 18, 

438-9. 
210. Tarver vs. Rankin— Receipt— parol evidence, 8, 877. 

Satisfaction of two judgments by paymg one, a^At ^^8. 

Satis&ction of debt with less than Ihll payment-^. 
217. Petty vs. Mahaffy— Brief of evidance, 8, 40(^ 8i H^- . 
222. Hopldns vs. Burch— JVt^ bona, as to personalty, requisite, O, ^^7; 

11,89. 

Amendment of officer's r«tam,|ia, 268; aa, 478; a7> 801. 
238. Ouran vs. Colbert— Discharge of aure^, 8,41% 8, 896; 80, H^ 

Levy» when satisfacti^m, 8i 896. 
259. Paschal vs. Davis— Fraud as a reply to statute of limitations, 4t ^14. 

Administering goods^Adm'r d» hank nm takes what, 8, 58. 

Adverse possession for the Statutory period gives absolute title, 

8, 282. 

Charge on assumed &cts improper, 0, 451; 0, 457; lOt ^7. 

Estoppel of trustee, a8suoh,\ not worked by individual act, lOi 

86L 
274. Wiley vs. Kelsey— History of the case traced, 0, 119; ISt S^- 

Dormant Judgment, l8, 287; 17, 456; aO, 275. 
277. Adams vs. Barrett*— Case mp on new points, 8, 404 

Competency of witness, lO, 847-9; la, 75. 
802, Walker va. Walker— Answer ^ust be fWl, &c., 4, 505. 
310. Roberts vs. The State— New trial on the evidence, Ac., 4h 44d; 

e,18. 

Insanity, 7, 492. 

New trial on newly discovered evidence, Ol, 420. 
838. Mims vs. M ft Westerti R, R— Compensation to be made betbre pro- 
perty taken permanently for public use, 0> 150. 

Constitutional inhibilion against taking private property, 0, 8SI. 
845. Blake vs. Irwin— Executory trust— title and rights of trustee, 8> W6; 

aO, 101. 

Remedy li in Equity, and not by levy and sale at law, 8i 488; 

aO, 101. 
883^ McDougald vs. Km»-Truflta thai ans not affseted 1^ Statute of Umi- 
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talioiis are technical and continuing trusts only, 7) 1^- 
405. Blown fa. Biggiiuh- Discharge of surety, XQ, 187; OO, 114. 
Prior decision mentioned, and the case up on divers points, 
276. 

417. Gamp vs. The State— Misdemeanor need not be so denominated, 

81, 208. 
42a. Turk vs. Turk— Cross bill, IQ, 482. 

Distribution by consent, IQ, 482. X4t, 367; Ol, 755, . 
4&^ Latine va Clements— Amendment introducing new cause of action, 

disallowed, -^^ 376. 

Judgment from sister State, O, 39, 297, 513. 

Juiisdiction open to inquiry, Oi 513. 
455. Hmnphiil vs. Ruckersville Bank— History of the case and statement 

of the decision, 7, 404. 

LajunctioB subject to discretion, O* 554. 
446. Truluck va Peeple»— Purchaser protected either by his own or by 

his vendor's want of notice, "7, 433; 8) 275; SV7, 640-1-6. 
440. Thurmond vs. Reese— Relief in Equity to creditor against fraudulent 

conveyance, 4, 287, 323. 
460. Cumming vs. Gumming— Deed and Will distinguished, 4s, 65; 

fia, 465. 

Licumbrance, how shared between property sold and unsold, 21, 
441. 

420. Stephens vs. Crawford— Voluntaiy bond, good at common law, O, 

571; ■7*84; Ot 817; but subject to one recovery only, XO, 245. 

Delivery of official bond, ©, 317. 
518. Carter vs. Buchanan— Admissions by silence, 4s, 440. 

Admissions, to be evidence, must appear to have been made when 

the declarent had an hiterest, 8* 207. 

Besffestm, X8, 66; 8X, 108. 

Gift— evidence of delivery, SX, 108. 
623. Howard vs. Brown— Notice to sue, XX, 301; a4s. S35; aO, 428. 
541. Sayre vs. Floumoy— Wife's equity, Q, 333. 

Wife's right of surviforship, Q, 383; X'y, 248. 
551. Wiley va Smith— Parol evidence of intention, 4s, 84. 
569. Jackson va Culpepper- Deed and Will disthiguished, 4, 05: XO» 

522; £|£|, 465, 497. 
575. Gilbert va Thomas—" Civil Cases"- Venue of Equity causes, 4s, 

582; XO, 81; X©, 456; X8, 678; XO. 602; QX 461. 

Adm*r., when to sue for creditots, and when the latter may sue for 

themselves, 8, 239, 515; XO, 270. 

Trustee's coa^utor in breach of trust, held accountable, XO. 132; 

.,461. ' 
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1. Levy vs. Colien— Delivery by deposit in post office, B7> ^7- 
26. Mayor (Tlie) vs. The State— Confonntty of Btamte to its title, 0, 27 ; 

ai, 680. 
47. Bostwlck vs. PerkiiiB— Judgment wltliout Jurisdiction is void, &y 

t46; IX, 455; 10,807; filO, 798. 

Judgment with Jurisdiction is conclusive, O* ^^\ XO, '^; 

XO,897; aO,798. 

Waiver of objections to Jurisdiction, XXt 450 ; X8i 183. 
52. Dudley vs. Mallory— Amendment reflised after demurrer sustained 

to the whole bill, 4L, 876. 

Deed and will in the same instrument, 0, 520. 

Deed and will distinguished, QQ, 465. 
68. Cooper vs. The Mayor— Persons of color not citizens nor entitled to 

political rights, 0, 100. 
75. Spalding vs. Origg— Manumission, 0» ^7. 

Deed and will distinguished, XO* fSfSZ ; QQ, 466. 

Limitation of actions— permissive possession, XOi 806-10. 
05. Young vs. Hall— Misrepresentation, 0, 481 ; XO, 81^ 
101. Hartridge vs. Wesson— Brief of evidence, 0, 400 ; 8, 112. 

Kottce of dishonor, £14, 445. 
106. Stubbs vs. Goodal— Parol evidence, 4, 279 ; Q, 52-8, 79 ; 

278. 
115. Moody vs. Fleming— Adverse possession, B» 14. 

Discretion not controlled unless abused, XX, 8^0 ; X8, ^^' 
123. BaUy vs. Mizell— Lien of Judgment, 8, 157. 

Subrogation of surety, 0, 862 ; XlS, 61. 
148. Clements vs. Henderson— Administrator's sal&— compliance with 

legal requisites, 8, ^48 ; XX, 427. 
157. Johnson vs. Bemia— Motion for new trial, fiX* 161. 
161. Neal vs. Kerrs— Mortgage with notice of prior lien, X8i 448-6 ; 

X8, 855. 
170. Armis vs. Barker— New trial on the evidence, XX, 306. 
175. Bellamy vs. Woodson— Fraud in bankrupt's (Charge, 0, 1^* 
185, ChambeiB vs. McDowell— Agreement never to sue, 8, ^^ 
203. Martin vs. Philips— Amendmenta liberally allowed, 7i 106. 
20a Wilder vs. Lumpkin— Retroactive laws—Legislative cons1Jaclioii> 

O. 316. 
221. Nitfbet vs. Walker— Usury, ^, 125. 
266. Collins vs. Everett-'Paiol eYidence, 0> 63t8, 8t 

Maker and indorser distinguished, QO, 324. 
287. Matthews vs. Poythress^-AmajS^ purchaser protected, 4^ 444 ; 4BI» 
48 
Afflrmatite and negatite tesymony, XAi 816. 
Competency of Witnen, Xfil, 7^ 
). Conyera ta. Kenan-^Fraud as a reply to Statute of limltationa, 8 , 
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515; ISS, 875; 80i 804. 

Poaaeesion of occapant extends how far, Oi 448 ; XOi^45-7. 

P oaeoes iop nnder the owne^, QQi i^* 
819. Stephens vs. Beal— Wife's right by surviyorship, Q, 883. 
329. Puk TB. The 6tate--Evidence of forfeiture, 0, 53. 
SS5. McLane vs. The State— Time of ofibnce— allegation and proof, 

IX, 57. 
843. Lumpkin vs. Mill8-»-Pri(M4ty in distribution — ^subrogation of surety, 

0,385. 
8W. Newton vs. Nunnally— Levy when satisfaction, 8^ l^^- 
360. Craft vs. Jackson— Interrogatories, 0, 188 ; O* 8(i3. 

New trial on the evidence, H, 206. 
377. McGinnis vs. Poster— Tested estate, -4» 464 ; 1©, 184. 

Sale tor division, XO- 184. 
893. Strickland vs. Maddox— Appeal lies when, QO) 12- 
897. Jones vs. Whitehead — ^Dischaige of surety, XSI, l^*^* 
404. Beall vs. Fox— Equity jurisdiction of Superior Court, Q, 56 ; 8i 

42; e,e7; XO,281; XX, 186. 

Adoption of the Common Law, 8, 42 ; XOi ^81 ; XX> 1B6. 

Charitable uses— 48 Elizabeth, 28, 114. 
438. Hall vs. Page— Sale by tenant in common— Trover, O, 88. 

Garnishment— protection of collaterals— holder's title, X8) 655 ; 
- 80il54. 
445. Vance vs. Crawford— Manumission, Q, 549 ; XO> 520 ; X8i 159. 

Return of legacy before caveating will, X4t 869. 

Amendment after appeal from the Ordinary, X8} 473. 

Legacy in trust for emancipated slave, £|0> 429. 
509. Williams vs. The City Council-— " Criminal case," not a breach of 

City Ordinance, X4} 856. 

Trial by juiy, X4h 858. 
516. Carter vb. Anderson-^Dedsfon stated and reviewed, 0, 249. 

Judgments-effect Inregnlaf and void Judgments, 0> ^9; 

X8, 81. 

DiamlBSion of administrator— effect, Ot ^^ > X8) 81. 
S2o, BeaU vb. Powell— Service of citation and notice, 8* ^55.* 
(£8S. Graybin vs. Warren— Interest runs on specific legacy, 8» 811 ; 8X> 

. 318. 
571. Rice vbl Tarver— Parties in Equity, who requisite, 0, 468; XO>7. 

Jurisdiction over the defendants, in Equity, XO) 18 ; XS3t 80 ; 

X8>078;Oa,193. 

History of the case, XOi 19- 

** CivU easee,^ held not to include Equity causes, X8i 878. 

Riglit to olrfect to Jurisdiction is personal to each defendant, &8i 

488. 
598. Leary vs. Darham— Warranty of tide runs with the land, XO> 817 1 
B,587. 
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6. Fain vs. Gathright— Ccmditioiis on which a party^s name may ho 

used, O, 311 ; "7, 388. 

Statute of limitations^ Adyerse possession, 7> 893 ; X&»4^^7; 

X4:,T3-3;X'7, 109. 

Color of title, "7, 8©2 ; IQ, 450-7 ; 14:, 72-S ; 1«7, 109. 
32. Wells Ts. Strange— Multifariousness, O, 576. 
39. Brown vs. Wright—Returns of administrators, &c., only prima fade 

evidence, Oi ^75. 

Judgment of Ordinary— Whether conclusive, 0, 375; 18i 176. 
84. Branch Bank of Alabama vs. Kirkpatriek— Statute of llmitatioxis — 

Repeal by implication, lO, 168 ; XO> 14. 
80. Johnson vs. Lancaster— Limitation of actions— Adverse possessiont 

■7, 898. 

Ejectment on prior possession alone, XX* 131 ; Xf3i 471 ; 

667. 

Limitation available to either party, 7, 868. 
> 48. Howell vs. The State— Threats, Q, 186. 

Continuance on the ground of public excitement, Oi 1^7 ; 

14;ae,60L 
66. Oglesby vs. Gilmore— Prior decision ext>lained, 8i 96. 

Administrator d§ b&rUa rum, XO, 371 ; XX* 603 ; XOi 163. 

Retrospective laws, XX, 603 ; XO, 1^^ 
66. Tarver vs. Cowart— Administrator not to reckon in his &vor, on 

Statute of limitations, first twelvemonths, Xf3, 662. 
86. Monroe vs. The State— Doubts not to be expressed to jury as to 

competency of evidence, &c., O, 849 ; XX, 686. 

Threats, OX, 430. 

Jurors heard in their own vindication, 7^ 144 ; O, I^i 

713; XO, 341 ; but not to impeach their verdict, 0, 136 ; 

38 ; unless confirmatory, <&c., Xf3, 38. 

Separation of Jurors, XO, 84 ; X4> 16,16. 

Declarations^-rei^e9fa«, XX, 633-8-7 ; QX, 430. 

Objection to juror discovered after trial, Xf3, ^ ; X4, 713. 

Juror disqualified by expressing opinion formed on rumor, 

713. 

Evidence of fear, &c., XO, 7 ; BX, 430. 
158. EoUock, vs. Jackson— Factor's lien, XQ, 76. 
166. Humphries vs. Chastain— Partner's power after dissolution, 

717. 
171. Biggers vs. Pace— Sale when complete and title passed, 7, 354 

Purchase and refusal to deliver— action for damages, fiO, 806. 
176. Litchton vs. McDougald— Attochment lien, XO, 388 ; XO, 870-3. 
178. Colley vs. Morgan— Bond on ca sa, XO, 361-3 ; QO, 466. 

K^ligent escape, QO, 466. 
186. Tift vs. Griffin— Jurisdiction, if limited or special, must appear on 

XIV 
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flu» of proceedings, IB, 426. 

Tax execution iasned by minigterial act, QO, 157. 
194 Pllnt Biver Company vs. Poster— Legislative power conceded to be 

large, CI, IQl. 

Judgment without notice or hearing, 0» 1^* 

Trial by Jury " as heretofore used," lO, ®89. 
917. Wynn tb. Lee— Limitation as to non-residents— repeal of Statutes, 

a, 36. 
288. Hall Ts. Carey— Inquiry hito holder's title, 0, 591. 
345. Daniels 78. Kyle— Diligence— demand and notice, OO* 374. 
261. Watkins vs. Woolfolk— Limitation— adverse possession, "7, 892. 

Limitation available to either party, 7i 358. 
274 Davis vs. Smith— Bond for titles ranks in distribution as a specialty, 

8. 109 ; 14, 381-3 ; Q^i, 611. 

Measure of damages on bond for titles, Q, 184 

Administrator's duty and risk, lO, 78 ; a4» 610. 

'* Obligations " construed, X4i 381 ; ai, 510. 

Adminiatrator's power to sue in a foreign State, IS4> 371. 

Prior decision stated, IS4, 610-11. 

Payment by note, £|<^, 611. 

Subrogation of surety, IS4* 611. 
28S. Hicks v& Ayer— Judgment confessed after submission to jury, X8t 

183. 

Appeal after confession of Judgment, QOt 538. 
315. Water Lot Company vs. Bucks— Loss of relief in Equity by delay to 

335. Tillinghagt vs. Walton— Incompetent Commissioner, Qi 429; 8> 

437; lO, 406,683. 
841. Mnier vs. Cotten— Bill must state the h/cts tdJlj, 0, 599. 

Parol trust— parol evidence, 8, 690, 603-7-9, 630-I!h6-7; X8i 

198-»-800 ; aa, 434 

Fraud, 8. 618-37. 

Writing the best evidence, 18« 198. 
373. Wynn vs. Cox— Pan^ evidence, X8i 198 ; 8Xf 408. 
390. Martin v& Atkinson— Amendment of sworn answer, 7i 100 ; XXi 

183; X8, 413. 

Case again up on new points, 7i 338. 
404 Adams vs. Barrett— Illegal contract, 7, 356 ; 8i 148, 404 

Prosecution for felony, ^., before recovery for damages, 8) 559 : 

X8,305. 
424 Glanton vs. Griggs — Interrogatories — Incompelent Commissioner 

8,437; X4i. 74; XO, 406. 

Garnishment, and subsequent transfer of note, 8i 549. 

Precautions in taking evidence by interrogatories, X4» 74 
441. Holder v& The Stat»— Charge of Court— Opinion and direction on 

the Ihcts, 8. 297; XO> 109 ; 88, 83. 

Grading homicide, XOi 109 ; 88. 83 ; 88, 005. 

XV. 



O VOL.] CASES CITED PROM 5 GEORGIA. 

PAGS. 

Jury are Judges of the law, filQ, 485 ; fiO, 005. 
456. Beall vs. Mann— Charge of Court— Opmion on the facts, Q, 2i^. 

Presumption against a will prepared by a legatee, ijQ, 77 ; 

829. 
483. Christian ys. Penn — Case again up on new points, 7* 484. 
486. Dickinson to. McCamy— Limitations— new promise, O, 489, 589 ; 

XO, 898. 
491. Walker vs. The §tate— Bastardy, QO, ^34 
497. Bearing vs. Bank of Charleston— Case again up on new point*, 

581. 

Jurisdiction over citizen of foreign State, 8i 89-90^. 

Waiyer by appearance and pleading, O* 94-95 ; XX> ^ ; 
• 183. 
527. Gcoigia Railroad & Banking Company vs. Harris— Judgment ren- 
dered by consent out of county of defendant's residence, XI' 

45&-9. 
544. Malendy vs. Hungerford— Notice under insolvent Act, ijQ, 885. 
546. Nagle vs. The City Council— Ordinance regulating the exercise of a 

right, XO, 534. 
571. Warthen vs. Brantley— Multi&rlousness, 8)239; O, 281; XO» 

117; ax, 12. 
576. Anthony vs. Brooks— Injunction of trespass, 8) 1^0 ; XXt ^I> 

296. 

Claim bond, 8i ^57. > 
583. Anderson vs. Darien Bank— Notice of signing bill of exceptions, 8* 

255. 

Filing writ of error and citation, XQ, 603. 
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21. Martin vs. Broach— New promise, ©, 490, 589 ; ■57, 505 to 509 ; 

XO,617; X4s,«63-4; XO, 398. 

Title of Statute— <:onstitutional provisioQ, QX, 6S0. 
39. OdamTS. Caruthers— Distribution, Q, 190. 
43w Perry vs. Higgs— Bill of exceptions — date, 8i ^^54. 
44. Bank of St. Marys ys. Munford — Notice to Bank through Cashier ? 

X7, 102. 
84. Stames YS. Quinn—Trover by tenants in oommon, 7» 522; 138 » 

473. 
88. Gumming ys. Butler— Consent rule in ejectment, 7> 176. 
9S. Scranton ys. Demere— Pursuing assets in hands of distributees, 8* 

^,462. 

Administration on estate of free person of color, OX. ^97. 
108. Fleming ys. Townsend— Illegal contract, ■J^, 256. 

Notice actual and constructiye, etc., by registry of deed, "7, 482 ; 

XO, 357 ; Xa, 131 ; X4:, 157-8. 

Voluntary conyeyance, XO, 857; X&, 131-5; X4, 157-8; 

X'T, 219 ; OX, 149, 660. 
119. Guerry vs. Perryman— Holder subject to what equities, 20, 220 
130. Young ys. Harrison— Perry, "7, 852. 

Compensation for priyate property — Constitution United Slates, 

O, 351. 

Prior decision affirmed, O, 302. 

Non user— misuser of charter, X4, 334 ; XS, 71. 

Charter is a contract, XO, 341. 

Grants with riyer boundary, X8, 541. 
173. Booth ys. Stamper— Prior decision stated, XO, 111-1-. 

Relief in Equity, by new trial, against judgment at law, XO> 558 ; 

XO,32. 
178. Hammock ys, McBride— Judgment subject to collateral attack for 

fraud, V, 381. 
188. Vaughn ys. Biggers — ^Loss of paper — ^secondary evidence, "7, 266 ; 

Xa, 135 ; X8, 418 ; fiS, 409. 

lUcitals in deed— evidence, XO, ^00. 
202. Crawford ys. Foster— Bond not to operate until executed by all the 

obligors, XO, 419 ; XX, 289. 
20^. Hargniyes ys. Lewi« — ^Prior decision as to severance stated, ■J^, 112. 

Parties to Bill of reyicw, "7, 118. 
213. Mayor and Council ys. Howard— Declaration in Trover— Act of 

1847, »7, 176. 

Hired slave's employment— conversion, 8, 1^ ; X8, ^^ ; SX, 

273. 
220. Clark vs. Cleghom — Collection of purchase money enjoined, where 

title had and warrantor insolvent or a non-resident, XO, 136. 
2da Winter vs. Bullock— -Prior decifiion stated, XO, 21^- 
2 xvn 
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Fraud by concealment-warranty of negotiable W4^;J^^^^• 
239. TowerB vfl. Hick^CaBC again np, on new points, la, 189 , anrt 

244 cSr?;fiiSews~SUeril!-mitigaa^^ of damages, X-7, 538. ' 
260. Thompson vs. Kapp-lction on forthcommg bond O, 44 

264. Leak vs. McDowell-Clerk^B certificate to transcnpt of the record 

Entry of service on notice, 8, 255. .-» r*-. «» 

265. Fall vs. Simmons-Interest against administrator, etc., "7, o. i , S, 

Com^ontLfeited by administrator, for failnre.to makelretums, 

■7,677; 3,419. 
276. Giles vs. The State-Evidence, when suftlcient, XI, 631 ; 

266; aa,2d5. 

ReaBonable doubt, IS, 266 ; 28, 235. 

Newly discovered evidence, Ol, 430. 
287. FoBter vs. Brooks-Measure of dumages in Trover, O, 4ot). 

Opinion of witness as to insanity, ■7» 486. 
303. Ray vs. The JusUces-auardian^s B^etie^whe^^^^^^ exempt from suit 

until after judgment against principal, "7, 3a, 551 ; ». »«• 
317. Duke vs. Trippe-Writ of error, for what causes dismissed, 0, 382 I 

8> 256. 

Clerk^B certificate conclusive in Supreme Court, » 255. 
824. Potta vs. House— Opinion of witness as to insanity, "7, 486 ; B. «7 ; 

X4s. 251 ; ax, 466. 

Testementary capacity, XX, 338-44. 
Undue influence in obtamingia will, X'J', 413. 
865. WiUivns vs. Kelsey-Mortgage and judgment of forecloseure, prtm« 
faeU evidence of consideration,*'7i 879. 

Declarations of defendant not evidence for claimant, Xa> 506. 
Contra, when uttered at a time his interest would be injuriously 

affected, BO) 241-2. . a.\ * 

383. Harris vs. Cannon-Deed made pending adverse possession. Statute 

of 82 Hen. viii, 8. '?0 ; 28, 88. . . r 

390. Henderson vs. Johnson-Statute of Frauds. Promise to answer for 

another's debt, XO» 326. 
392 NewBom vs. McLendon-Levy, when a satisfaction, 8, **" ; 

151 ; X4=, 78 ; fiO, 681 ; SO, 486-7-8. , , v 

401. Perkins vs. Dyer-Statute requiring bond and security ot naturai 

guardian, XO, 73. -■ ^ oa \ 

(For some observations on this case, see, X*4» 34.) 
410. Deloach vs. Myrick-Levy on land is no satisfaction, 8, 1^ ; 

78;aOi680. 
458. Smith vs. Mitchell— Parties in Equity, 8, 197. 

Miflrepresentation-Fraud— Incision, 0» 4^0 ; X4s, 387. 
491. Denny vs. The State-Demand for trial, XO, 98 ; X8, 533-4 , 

— ;, 135. 

xvm 
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495. Eaekiel ts. Maltble— Former recovery, "JT, 221, 434. 

51«. Robinson vs. Schley— Deed and will distingoished, QSI, 465, 406-7- 

590. Sdiley va Lyon-*Measare of damages in Trover, f30> S46. 

339. Robinson va. King— Statute of Frauds. Attestation of -will in pres- 
ence of testator, IS8> ^^7. 
Manumission, 80, 256. 

530l McGehee vs. Cherry— Choses in action not subject to levy, XOi 
461. 

563. Merritt vs. Scott— Mariiage articles— volunteers, f30> '^6^* 

58L Deariog vs. Bank of Charleston — Amendments in Equity— discretion 
of the Court, 8i ^^^i 

587. Brewer vs. Brewer— Costs below not necessarily to be paid before ob- 

taining writ of error, QO» 607. 

588. Brewer t& Brewer— Instrument held a due bill, O* 340. 

589. Robinson vs. Harwell— Equity pleading— certainty in bill, XO, 138. 

Parol eridence to vary writing, 18) 199- 

Part performance, lO* 461. 

Parol a|;reement respecting land,'XO/4ol ; 08* ^34 
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2. Stads^ TB. The State— Indictment sufficient, in iU description of the 

offence, XOi 517 ; X8, 465. 

Abbreviation' in name of grand juror, Xli ^ ; 18> 4^- 

Principles in i|*st and second degree, X8f 707. 

Election which to try first, where defendant's sever, BO* 668. 
81. Justices vs. Sloan— Sureties of administrator, etc., exempt from si|it 

at lato till after judgment against principal, 7t 551 ; £18* 134. 
49. Hatcher vs. Hampton— Injunction to retrain trespass, XX* 251. 
62. Howard vs. Dill— Distress warrant, Q4:> 1^7. 
64. Culbreath vs. Culbreath— Ignorance or mistake of law, 7* ^30; 

8X, 120-1. 

Money paid by mistake, a8» 479; 8X, 120-1. 
76. Jones vs. Jones— Estate for life, a4t 621-3. 
79. Mott vs. Hill— Writ of error disallowed to party voluntarily dismiss- 
ing his case, 7, 228 ; 0,208. 
84. Carey vs. McDougald— Due bill— Consideration, 7, 685 ; 8, 340. 
90. Dougherty vs. Bethune— Recitals in Statutes, XXt 520; XOi 323. 

Acceptance of Assignee necessary, BX) 260 ; 80)- 774 

OfiScer not to be made without consent, SIX) 260. 
93. Carter vs. McDougald — Case up again, and prior decslon stated, 

XX. ^0- 

99. Carey vs. Ector— Amendment to sworn pleadings in Equity, X8« 

412-18. 
107. Green vs. McLaren — Term for iq)pearance, answer, and trial in 

Equity, XQ, 541. 
110* Hargraves vs. Lewis — Trial by jury in Equity, XX> 188. 
189. Mayor (The) vs. Goetchius— Competency of juror, XXi 221. 
149* Allen vs. Mathews — Judgment qtumdo binds what XXt 38; XOi 

292; 80,466. 
154. Thomas vs. Brinsfield— Technical trust— Statutes of limitation* 

xa, 11. 

163. Giiffln vs. McKenzie— Constitutionality of limitation Act, XO, 497. 

Lien of judgment on land sold by defendant — time the lien expires, 

XB. 497. 
167. Levy vs. Milman— Attachment process construed strictly, 9» 599. 

Affidavit, in attachment, that debtor ** has absconded,'* not good^ 

aO, 578. 
172. Hilliard vs. Connelly — Act for correcting errors in grants, held un- 

cdnstitutional, XO» 470. 

Grant when not impeachable collaterally, XOt 471. 
183. Winter vs. C^arrard— Mortgage is security only, QO, 202. 

186. Baldwin vs. Lee— Case again up on new points, XO* 208. 

187. Duncan vs. Webb— Dormant fi. fa. — what officer can make entry, 

84, 452. 
2 JO. Bishop vs. The Mayo^r— New trial for excessive damages, SO 1.258. 

XX 
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204. Mayor (The) vs. The JTrusteea— Donnant judgment revived bj aa- 

8ignee, Oi S^^* 
206. Powers va^ Cray— Adequate remedy at law, XX» 88 ; IQ, li. 
211. Hill vs. Freeman— Ponner recovery, ■J^, 434. 
221. Mayor (The) va. Macon & W. Railroad— Charters of corporations 

construed strictly, QO* ^7. 
227. Dannelly vs. Speer— Writ of error waived by voluntary dismissal, 

Oi 208. 
258. >fartin vs. Atkinson — Recovery for improvements by vendee, after 

eviction, 0> 134. 

Breach of covenant by inability to comply, IQ, 155. 

Measure of damage where incumbrance removed by vendee, 17, 

60&-8. 
288. Mays vs. Taylor— Trust by providing for paying creditor, X3» 275. 
258. Stubbs vs. Central Bank— New trial for immaterial error reftiscd, 

lO. 214. 
267. Brown vs. Lee— Case mentioned, "7, 275. 

Assignment — fjraudulent conveyance, XOi 32. 
260. Stroud vs. Mays— New trial on the evidence refdsed, 8* 311 ; Oi 

19; XX, 206. 
275. Lee vs. Brown— Assignment— fraudulent conveyance, XOt 83-8 ; 

X8»675. 
283. Eillen vs. Sistrunk— Intercourse of Judge with jury— Paper im- 
properly out with the jury, "7, 418. 
348. Williams va. Turner— Witness to be questioned as to his declarations 

out of Court, before being impeached br them, 7* ^28. 

Grant presumed from long use, BO; 67d. 
356. Watts vs. Eilbum — Subscribing witness dispensed with when, 8' 

206. 
363. Grier vs. McLendon— Presumption as to jurisdiction, XO> 882 ; 

X4i/81. 

Jurisdiction, if special or limited, must appear, Xf3, 426-8 ; X8) 

W;X4,31. 
387. Marshall vs. Riley— Party not compellable to accuse or disgrace him- 
self, X4, 258. 
377. WIIlianiB vs. Martin— Judgment impeached collaterally for fraud, 

XO,880. 
383. Trout vs. Goodman— Correct mg writings in Equity, Q, 438 ; 
" X8, 93. 

Parol evidence to prove mistake in writing, X8> 92. 
387. English v& Register— Adverse possession without paper title, under 

Statute of imitations, XO, 222. 
393. Lockwood va Barefleld— Dormant Judgment, 7t 500 ; 8i 852 ; 

ax, 508 ; aa, 55. 
396. Rackersville Bank vs. Hemphill— Bet-off in Equity, Xa. 8^-9, 92. 
423. State vs. Jones— Writ of error in criminal case refVued to the State, 
;, 315. 
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428. Johnson ys. Kinsey^ Witness to be questioned as to his declarations 

oat of Court before being impeached by them, 7i ^70- 
432. Hemdon vs. Eimball^Registiy, improper or defectiye, not notice, 

18,449. 

Vendee not affected by notice to vendor, 27) ^1- 
436. Spears vs. Smith— Brief of evidence need be filed only, 8, 113; 

18,404. 
445. Crawford vs. Word — Sheriff's excuse for failure to levy, etc., H, 

298-0 ; 1«7, 587-9, 631. 

Measure of damages against Sheriff for default, 17, 537-9, 6d2. 
457. Berry vs. Mathews— Amendments in Equity after appeal, 8, 31^ t 

523. 

Amendments in Equity are discretionary, 0, 148. i 

467. Williams vs. Cliapman — Witness impeached by his depositions in 

same case, without preliminary questioning, 14, 1^ ; 80, 745. 
473. Bonner vs. The State— Commission of officer as evidence of his right 

to the office, 8, 866. 

Presumption tlxat commission will not be withheld by the Gover- 
nor from one duly elected, 8, 878. 

Evidence of election, by judgment of a Court, 8, 878-4. 
495. Butt vs. Maddox— Cliarge not warranted by the evidence is error, 

11, 298. 
517. Jordan vs. Thornton— Tenant in common may recover though co- 
tenant be barred by the Statute ot limitations, 8* SOB. 

Tenant barred, will not be aided by co-tenant not barred, 10> 

224. 

Vesting of estate, lO, 188. 

Trust executed, S2I8) 487 ; 07, 585. 
588. Holcombe vs. Tufts— Vested remainder, lO, 268. ^ 

649. Alexander vs. Mercer— Bemedy in Equity against administrator and 

two sets of securities, 7> 587 ; I'Z, 56. 

Necessity and manifest equity as a ground of jurisdiction in Equityt 

8,66. 
689. Jonekin vs. Holland— Ejectment by administrator enjoined, 

437 ; aa. 109, 116 ; fiS, 878 ; 80, 77. 
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1. Pendergrast vs. Foley— Infents when affected by Statute of limita- 

tlons, 10» 860. 
23. Mayor (The) vs. Hartridge— Prior decision stated, O, 387. 

Construction of Statutes, 18t ^^' 

General grant of power to municipal corporation— power to tax in- 
come, 18, 410. 

Statutes granting powers to corporations, construed strictly, 80> 

527. 
43. Demere vs. Scranton— Following assets distributed to legatees, 

8>462. 
51. Philips vs. Dodge— Pleading act of 1847 (Jone*s Forms)— admission 

of evidence, IQ, 615-17. 
61. Maxwell vs. Harrison — ^Amendment introducing new cause of ac- 
tion, disallowed, lOi ^^' 
68. Harrison vs. Adcock— Maintenance — Statute 32 Hen. viii, 28i BO. 
79. Roirdon vs. Holliday — ^Prior decision stated as to construction ot 

will, ISa, 420. 
83. Adaniis vs. Lamar— Exemption from jurisdiction waived, 18i IBS- 
97. Keaton vs. Greenwood^Trusts and Statutes of limitation, lOt 

306-0 ; U, 19, 200, 264 ; liSt 10 ; 18, 124. 
111. Tomlinson vs. Cox — ^Brief of evidence need be filed only, not entered 

^n minutes, 18 * 405 ; 17* 72. 

Remaite on the case, 17) 72. 
114 Bethnne vs. McCrary— Charge on assumed facts, erroneous, 11» 

293. 
118. Bethune vs. Wilkins — ^Injunction against trespass, 11, 251, 296. 
136. Wilson vs. Brandon— New trial for mistake of party or his counsel* 

lO, 147. 
143. Rodgen vs. Evans— Judgment without jurisdiction is void, 0, 250. 

Judgment not attacked collaterally for irregularity, Oi ^^^ ; 1^ 

580; lO, 397; iSO, 798; £34, 337. 
146. Benton vs. Patterson— Estate tail— Limltatio^j over, lO, 499 ; 

SaO, 825 ; 80i 499. 
153. Davis vs. Irwin— Prerequisites to attachment against Sheriff, 18? 

363. 
173. Judge vs. The State— Trial of slave— proof of preliminary proceed- 

Discharge of juror, lOt 84 

State not to prove further facts after evidence closed and case sub« 

mitted, IQ, 147 ; Contra, £|8. 183. 
178. Montgomery vs. Brans— Charge on assumed Cicts, erroneous, 11, 

293. 
181 Attaway vs. Dyer— Claim not to be withdrawn on the appeal alter 

verdict for damages, so as to defeat the damages, 0, 197 ; 14i 

690 ; 28, 477. 

xxm 
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Right of plaintiff to dismiss Uis case, lO, 871. 
190. Rogers ys. Parham— Remedy by employee against emj^loyer, 

158. 
Id7. DennLs vs. Groea— Dissolution of injunction on denial of equity, 

IB, 556. 
201. Settle vs. Allison— Jury*s assent to verdict, liow shown, CIS2t 236. 
210. Beall vs. Beall— Case again up, lO, 842. 

Recital of facts in a Statute, U, 621 ; IQ, 322. 

Statutes, if unconstitutional, to be declared void, IQ, 488 j S8> 

193. 

ff 

236. Worthy vs. Johnson— (7ac^«wpft?r at sale by administrator, etc., 8» 

300; 11,3, aa,29. 

Heirs or creditors, when allowed to sue directly for the trust fiind, 

8, 515. 

Trustee^B purchase at his own sale, voidable, Oi 1^^ ; 80* 702. 

Judgments of the Ordinary — compliance with prerequisites, ^fi50. 

Multifariouaness, 10> 11-7* 

Sales by administrator, etc., without the legal prelimioftries appear- 
ing, lO, 361 ; 18, 10 ; 14, 31. 

Ordinary's Jurisdiction^ whether general or special, 18« 10; 

14, 31. 

Warranty by adnunistrator, etc., 8> 300 ; 11, 3 ; S8) 20. 
215. Cameron vs. Ward — Deed as security only, d, 81. 
252. Tiurner vs. Collins—Rules of Court to be observed, 18» 163. 

Entry of service on Writ of error, 18» 204-5. 
258. Colquitt vs. Thomas— Manner of charging the requests of counsel, 

lO, 108 ; Id, 829. 

New trial for conflict with law or evidence, S3J3; 237. 
279. Holmes vs. Liptrot — Marriage contract fixing descent of 'wife's prop- 
erty, Cia, 430-1 ; as, 413<14 ; 80, 815. 
235. Buckner vs. Lee—Partnership debt, 81i 693. 
295. McGee vs. McGee— Affidavit for Ife ca^^— certamty of the bill, 

a4, 411. 
306. Plournoy vs. Newton— Bankrupt's discharge impeached for fraud, 

0,15. 

New trial on the evidente refused, O* 19 ; 11* 206. 
313. Georgia R. R. vs. MtLnor— Amendments in Equity after appeal, 8$ 

523. 

Discretion as to amendments in Equity, 0» 143 ; 18f 412-13. 
817. Higgs vs. Hudson— Amendments in Supreme Court, lOt 8* 

Affidavit of illegality amendable, 14* 89. 

Retuma on process not traversable, £l8i 496, 503. 
323. Ford vs. Lane— Bail bond, SQ, 617. 

827. Lynch vs. Pressley- Levy, how &r satisfiiclion, lO* 1^1; 80> 437. 
830. Allison vs. Chaffin— Appeal by one of several co-parties, lOi 658 > 
;, 39, 617. 
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337. Cbapmaa vs. Gray— Rules of Court to be observed, 18 1 100. 

351 Caittr ys. Coleby— Dormant Judgment, Ql, 508. 

380. Heard vs. Heard— Bill of exceptions, original and copy, St ^• 

Statutes take effect from their passage, Oi ^^• 

Judge^s control over bill of exceptions, ceases when, 8i 442 ; 

14,389. 
385. Kemp vs. Daniel— Estate for life or in tail— Limitation over, 

499 ; i30> 701 ; 80- 225. 
388. Hall vs. Carter— Executor not answerable for his co-executor, 

187. 

Executors have a joint interest, and the act of one is the act of all, 

£38, 570. 
421. Thomas vs. Kinaey— Purchaser of security over due, risks the title, 

la, 338. 
43ft. Turner vs. Collins— Time of applying for certificate in Supreme 

Court, to avoid damages, 81f 266. 
450. Cravy vs. Bawlings— Deed and will distinguished, lO> 508-9 ; 

aSa, 465, 497. 
457* Hollingshead vs. If cKenzle — Deed as security only — mistake, 14* 

214. 
468. Lane vs. Morris — Case again up, lOj 162. 

Personal liability of stockholder to billholder, H, 496-7, 508 ; 

18, 842 ; ae, 40-1-2, 98. 

Statute of limitations on statutory liability, H, 497 ; ia» 118. 

Debts, whether extinguished by forfeiture of charter, 18 1 847 ; 

ao, 40. 

479* Gledney vs. Deavors— Taxation, Oi 352 ; 11, 83. 

486. Hightower vs. Thornton— Creditor's right to sue for assets of insol- 
vent Bank, 8, 509; 18i 86-7. 

Debts, whether extinguished by dissolution of corporation, 
492 ; lO, 847 ; QO, 83, 42 to 46, 63, 72-8 ; 80i 601-^. 
Capital stock of corporation defined, lit 510. 

516. Carey vs. Jones — Answer in Equity must be positive when, 
459. 

522. Boyd vs. Clements— Amendments in Chancery, 18i ^^3. 

556. Beers vs. Dawson — ^Possession remaining with vendor is a badge of 
fi«nd, a-4t, 44. 

562. Jones vs. Joyner— Dissolution of injunction on denial of equity, 
IB, 556. 

569. Bothwell vs. Sheffleld-^Diligence— vigilant creditor, 18, 243, 275. 
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4. Beard vs. Simmons — New trial for newly discovered evidence, 
183; 81,420. 

New promise, when barred by Statute of limitations, 88} 312. 
9. Bond vs. Baldwin— Admission of illegnl evidence not objected to — 

new trial refused, U, 256. 
30. Troutman vs. Bamett— Usury paid for forbearance, Q8t 527. 
87. Brewer vs. Bowman— Private property for public use— Constitu- 
tional provision, Oi 351. 

54. Rutherford vs. The Executive Committee— Seal imports .considera- 

tion, lO, 505. 

55. Sorrell vs. Ham— Grant of administration held to extend to realty, 

lO, 498. 
58. Terrell vs. The State— Irregularity as to Grand Jury, 14, 51. 
65. Justices vs. Hemphill— Remedy at law, by Statute, at plaintiff *s op- 
tion, lO, 37-8. 
86. Welbom vs. Williams— Vendor's lien, l-4t, 223-4. 
95. Lewis vs. Leak— Dissolution of iiyunction on defendant's answer, 

IB, 556. . 
109. Peters vs. The State— Cash belonging to convict, applied to judg- 
ment for costs, 11, 130. 

Authority of law must be shown for all costs, 11, 645. 

Lien for costs, 18* 494. 
114. Logan vs. Gigley— Case up again on allegation of mistake in prior 

bill of exceptions, 11, 343-«. 
117. WQey vs. Kelsey— Judgment conclusive, lO, 376; 18, ^29; 

SaO, 798. 

History of the case, lO, 376 ; 18^ 229. 
121. Bishop vs. The State— New trial refused for admission of. illegal 

testimony not objected to, 11, 256. 

Continuance for public excitement, 14* 14. 
130. Towns vs. Springer — Judgment without jurisdiction is void, 0» 

250 ; 11, 465-9 ; 18, i^4. 
137. Peacock vs. Terry— Pafrty to illegal contract not aided, 0» 151- 

Complainant concluded by the allegations in his own bill, 11, 320, 

Amendments in Equity, 18, 413. 
151. Gait vs. Jackson— Conveyance pending suit, 81, 149. 
164. Harrison vs. McHenry— Lien of elder, defeated by sale under junior 

judgment, lO, 158. 
172. Jackson vs. Cox— Prison bounds— escape, Q8, 170. 
199. Weeks vs. Sego— Power of alienation by feme eof>ert, IQ, 200. 
213. McLeod vs. Burroughs— Charters construed strictly, ©,479 ; 

457-61. 
223. Wylly vs. Collins— Power of alienation by fime covert, IQ, 200. 
244. Preston vs. Clark--Judgment valid, and not assailable CoUateially, 
lO, 70 ; 18, 897 ; CIO, 798. 
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847. Moblej vs. Mobley— Appearance of requisite facts to give jurisdic- 
tion, Oi ^49. 

Fraud iu judgment, 0> 549-^0. 

Judgment valid and not assailable collaterally, 18, 307 ; £|0> 

798. 
261. Hopkins vs. Long— Widow entitled to year's maintenance, 17, 422. 
264 Anthony vs. The State— Opinion of committing Court, not evidence 

on the trial of slave for capital offence, 0> 494. 
306. Durham vs. the State— Demand for trial, lO, 98. 
310. Harrison vs. Thompson — Certainty in Sheriff *8 return on fi. fa., 

aO, 356. 
319. Cleghom vs. The Insurance Bank— Partnership— joint and separate 

creditors, lO, 88; £37, 308 ; 88, 374r^. 
328. Flynt vs. Hatchett— Statute of limitations between trustee and cestui 

que trua, lO, 74. 

Feme covert protected against Statute of limitations, 11, 264. 
359. Harrison vs. Young— Grant of a ferry is not to be made exclusive by 

implication, O, 6^3. 

Measure of damage where land taken for public use, Sl» ^^1- 

New' trial for admission of evidence not objetced to, refused, QBi 

145, 409. 

367. BeaU vs. The State — ^Majority of appraisers may act, O, 368. 

Certificate conclusive, 11, 195. 
877. Macon & W. R R. vs. Parker— Creditor's bill maintainable in Geor- 
gia, lO, 287. 

Bill by administrator to marshal assets, Ql, 446. 
405. State (The) vs. Dean— Appeal within what time to be entered, 18» 

608-9 ; OO, 4a-5. 
425. Coker vs. Birge— Nuisance, lO, 330 ; 18, 531. 
440. Beverly va. Burke— Defective deed may be color of title, 14, '*^ ' 

IB, 388 ; aa, 58-9. 

Judgment without jurisdiction is void, 18, 174. 

Repairs or improvements in reduction of mesne profits, QO, ^^9 

Copy deed — proof to admit it in evidence, 87, 192. 
467. Cox vs. Baily — Part payment by co-promissor stops the Statute of 

limitations, 14, 647 ; 80, ^0. 
475. Justices (The) vs. Griflin & W. P. Plank Road— Power of Justices of 

the Inferior Court to sue, 11, 884 ; IQ, 44. 

Agency and trust functions of Justices of the Inferior Court, 11, 

334; 13,504. 

Charters strictly construed, S8, ^7> 
487. Commiflsioners vs. OrifBn & W. P. Plank Road— Appeal entered by 

Attorney, 8, ^2- 
501. Davidson vs. Carter— Bail affidavit, QOi 580. 
506. Rogers vs. McDill— New trial refused where it would be useless, 
., 232, 
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517. Shorter vs. SmltU— Charters strictly construed, QOi 457. 
532. McNight vs. Eellet— Plea of partial failure of consideration, 

508 ; aOi S87- 
546. "VVetmore vs. Chayers — Brief of evidence not a part of the record, 

. 10.5. 
552. Holt vs. Bank of Augusta — Discretion as to grant and dissolution x>f 

injunction, IQ, 8; lO, 556 ; 18, 735. 

Dissolution of injunction on denial of equity, IS, 8 ; X8t 735. 

Case up again and prior decision stated, JL8, ^^• 
555. Neal vs. Farmer— Suspension of civil remedy tor felony until after 

criminal prosecution, lOi 816 ; Idi ^05 ; 80, ^6. 

Killing a slave was not felony at common law, 80* 236. 
594. Meriwether vs. Bird— Set off regulated by situation at commencement 

of action, 31, 33, 
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1. Carey V8. Giles—Evidence how brought up to Supreme Court, 

495. 
9. Carej vs. Giles— Assignment by insolvent Bank, not void, 11, 533; 

la, 515 to 522. 

Badge of firaud, IQ, 525. 

Demurrer to hill of review overruled— eflfect, 80i 766. 
37. Lang vs. Hopkins— New trial for excessive damages, IQ, 463; 

aO, 258. 
46. Bulloch vs. The State— Description in indictment for larceny, lOi 

519. 

General verdict on several counts charging different grades of same 

offence, H, 94 ; ia» 316. 
63. Ragland vs. The Justices— Mortgage is security only, aO* ^02. 

Priority (over mortgage) of debt du& ward by deceased guardian, 

aG,206. 
74 Whatley vs. Newsom— Description in levy and in the Sheriff's deed, 

la. 442. 
85. Allen vs. The State— Absence of counsel as a ground for continu- 
ance, lO, 526. 
101. Davis V*. The State— Charge of Court as to grades of homicide, 

la, 149 ; aa, 88. 
109. Booth vs. Stamper— Demurrer to amended bill, 10» ^38. 

Maltlfariousness, 18* 677. 
117. Wilkerson vs. Burr— Purchaser, at Shtriff 's sale, of land covered by 

bond for titles— what he takes, 18* 458. 
127. McGehee vs. Jonea— Certainty requisite in Equity pleadings, IG, 

169. 
138. Litchten vs. Mott— Return of co. sa. to fix bail, 11, 523 ; aS, 365 
158. Holley vs. Wallace— Judgment against Sheriff as evidence against 

deputy and his sureties, 18i 391. 
162. Lane vs. Morris — Statute of limitations on statutory liability, 

^7-8, 511 ; la, 108-18 ; 80, 699, 600. 

Capital stock defined, 11, 510-11. 
" . Prior decision stated, 11, 511. 

Interest, 511, 18, 330. 

Bank Btock-holdCT's ultimate liability, H, 511. 

Statutory liability hcHI to be created, la, 118 ; aOi 78, 

000. 
190. Winter vs. Jones— Perfect equity acquired by paying to the State the 

purcliase money of land, without taking out grant, ia> 341 ; 

18, 527; 18, 172 ; see a8, 390. 

Right of drawer in land lottery, 18, 171 ; a8, 390. 
229. Field vs. Jones — Qorniahment— adequacy of remedy, 81, 3^- 
235. Bethune vs. Dozier— Discharge of surety, la, 137 ; 80, H^- 
259. Ellis vs. Smith-^Registry of Sheriff 's deed gives priority, 18i ^^ 
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,Forged deed— attestmg witnesses, 14* 647. 
363. Cooper vs. Blakey^-Manumission, 18t 159-^1. 

Bequest to slaves to be eijojed after manumission, QB, 4^9. . 
366. Hardwick vs. Thomas— Administrator de bonii nan, XXt ^02. 

Remedy against administrator and his confederates for fraud, 

i3X> 461. 
273. Jones Ys. Dougherty— General affirmance of prior decision, IXi 

586. 

ReceiTcr appointed, tx parte, before answer, XX» 598. 
297. Morgan vs. Morgan— Statute of limitations between trustee and cfstui 

que trust, XX. 264 ; X8, 124. 
311. Rcdwine vs. Brown — Warranty runs with the land, &4i 537. 
321. Chapman vs. Schroeder— Dower— waste, X&i 237. 
342. Beall vs. Beall— Court must instruct jury as to what parts of an- 
swer are responsive, X4t ^2. 
350. Fowler vs. Waldrip— Purchaser for value without notice, preferred 

to prior volunteer, 8Xi 660. 
368. Cameron vs. Moore— Pleading Act of 1847 (Jones' Forms)— evidence, 

XSt ^1 615-17 ; X4, 693. 

Prior decision stated^ X&i 266. 
.^71. Kelseys vs. Wiley — Amendment of official return, XSSi 263. 

History of the case given and prior decision stated, X8> ^^* 

Judgment impeached for fraud, X8) 229. 
384. Crenshaw vs. Moore— Amendment by adding new count— joinder of 

Trespass and Trover disallowed, CI8i 595. 
395. Bond vs. Little— Injunction upon action of Ejectment— dismissing 

bill for want of equity, X8» 79. 
408 Moody vs. DsYia-^ Understanding, admissible evidence, X8t498; 

X'7, 561 ; X8, 219. 
426. Ross vs. Tedder— Appeal by consent without paying cost, etc., 

182. 
429. Arrington vs. Cherry— New trial for harmless error, refused, 

154 ; XB> 159. 
449. Beall vs. Blake— Discoveiy must be as AiU as his means of informa- 
tion will enable defendant to make it, X&» 602. 
40o. Sykes vs. McRory— Mistake in grants— evidence, Xli ^^ ; IBt 

491-4 ; as. 388 ; QB, 143. 
477. McGee vs. McGee— Alimony pendenU lite, XBi ^; X8t ^^i 

a&, 110. • 

495. Carlton vs. i^rice— Estate tail— limitation over, X4> 577 ; S21i 879. 
506. Symmes vs. Arnold— Deed and will disthiguiBhed, QQ, 465, 497. 
511. Berry vs. The State— Declarations of negro as evidence, XXi 

256 ; m a7, 696. 

Court should not ask counsel to waive a legal right, XX* 346. 

Counsel not to comment on facts not in evidence, XXi 629. 

New trial for newly discovered evidence, general rule, XQt f^) 
., 420 ; refused for failure to produce affidavit of witness. 
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4G4 ; also because the only object was to discredit a witness ; 

515. 

Declarations made to or in presence of prisoner, S2I7t ^^6. 

«>j1. Coleman vs. Dickerson — Minutes should show what creditors were 
notified of insolvent's application for discharge, QO) 224. 

5.j7? Dickinson vs. Allison — Scire facias to revive judgment, wher L^i&ued 
and liow directed, X8. 192. 
Power to issue process is incident to jurisdiction, QQ, 573. 

560. Hotchkiss vs. Newton— Pleading Act of 1847 (Jones' Forms) — evi- 
dence, la, 615-17 ; X-dk, 693. 

^ifyS. Ingram vs. Hurt — Levy of execution after death of defendant al- 
lowed, XX, 430. 
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1. Aven vs. Beckom— Warranty by administrator, etc., SO? 29. 
9. Guerry vs. Durham— Fraud as to return of service, X&t IS- 
20. Smith vs. Taylor— Appearance, etc., cures want of service, 14, 

587. 
23. Chappell vs. Causey— Title wheti vested in husband— reduction to 

possession, 80) 77. 
39. Short vs. Cohen— Appeal suflaciently entered, QOi 774 ; 81, 859. 
45. Harman vs. Allen— Meclianic*s lien binds defendant's interest only, 

67. Bryan vs. Duncan— Estoppel by acceptance of trust, 11, 68. 

Lend sometimes equivalent to give^ 16i 28 ; lOi i^^- 
79. Gladney vs. Deavors— Tax Collector's power, 11, 218. 
92. Hoskms vs. The State— General verdict allowed where several counts 

charge different grades of same oflence, IQ, 316. 
100. Lennard vs. Boynton— Hire not stopped by death of slave, 1^, 105. 
123. Whaley vs. The State— Declarations of negro as evidence, 11^250 
128. Whaley vs. The State— Lien for costs in criminal cases, 18, 494. * 
159, Wyche vs. Greene— Prior decision stated, 1©, 55-6 ; 80, 30^-3. 
Correction or reformation of writings in Equity, IG, 56 ; S8| 
30 ; 80» 303. 

208. Wallser vs. Walker— New trial on the evidence, 11, 200. 
New trial for entertaining juror, 17, 415. 

207. Bassett vs. The Governor— County funds how coerced from collect- 
ing officers, 11, 335. 
Ministerial and judicial acts distinguished, QO, ^^7. 

258. Scott vs. Haddock — Statute of limitations between trustee and ct^tui 
' ^e trust, X8, 134. 

283. Greene vs. Barnwell — Grant explained by parol evidence, 18,525; 
a8> 889 ; aO. 143. 

294. Sullivan vs. Heamdon— Purchaser not affected bjr Sheriff's omission, 
11, 427. 

297. Neal vs. Price— Injunction of fl. fa., when no excuse to Sheriff for 
not collecting, Q8, 437. 

305* Jones vs. Dougherty — Writ of error allowed on what judgments, 
11, 378; 18, 507; 14, 163. 

337. Terry vs. Buffington — Testamentaiy capacity, 18, 47. 

377. VanNess vs. Cheesborough — Writ of eiror disallowed on the sanction 
of a certiorari, 14, 163. 

401. Skrine vs. Simmons — Purchase by Administrator, etc., at Sheriff ^s 
sale disallowed, IQ, 596. 

413. Field vs. Jones — Case mentioned, 11, 421, 

Receiver not subject to garnishment, 11, 585. 

438. Winter vs. Muscogee R R. — ^Stodcholder's consent required to cer- 
tain changes, 17, 521. 
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453. Centnl Bank vs. Gibson—Juriadiction not to be givein by consent, 

Waiver of exemption from Jurisdiction, 1<4, 693. 

Residence of corporation, 17> 3^* 

Judgment without Jurisdiction is void, 18 1 ^9- 
^T&. Thornton vs. Lane — ^Judge decides the law in civil cases, X&i ^^S* 

Recitals in Statutes, IG, 222. 

Bank stockholder's ultimate liability, 10,342; 18i 341 ;, 

d4&-e9; ad, 74 

Debts of corporation, whether extinguished by dissolution, 

d44rd ; X8i 847 ; QO, 38, 44, 63-0 ; 80, 601. 

Statutory liability, 3.8> 841 ; 88, 73. 

Judgment of forfeiture or dissolution, 10> ^78 ; Q6i 42, 74. 

Statute of limitations on statutory liability, 80* 609. 
516. Colquitt vs. Howard— Tenants in common incorporated by Statute, 

ISO, 853-6. 
570. HcDougald vs. Dougherty—Tender after suit must be made by the 

defendant, 14* 67a 

Amendments to sworn bills are to be verified, l-Ai ^75. 

Complainant may control his ctec, &7i 106. 
599. Gilbert vs. Hardwiok— Administrator sueing as such must pro])erly 

describe himself, X6i 102. 
607. Nicholson vs. Spencer— Infant's liability for necessaries, X8, 474-7. 
6t5. Mitchum vs. The State — Counsel not to comment on facts not proven, 

Xa, S31. 

Declarations admitted as part of the resffeiUe^ X8> ^43 ; Q7i 297. 
686t Bushin va. Shields— Sufficiency of probate for registry of deed, 

X"7, 64 ; flS, 138 ; 80, 380. 

Copy fi. fa. required instead of an dUas, X7> 100. 
658. Shorter vs. Hargroves — ^Administrator held to account to the persons 

ultunately entitled, S^X, 437-8. 

Perfect equity good as title in a Court of Equity, QX* 437. 



TCSLXtn 



VOL. ] CASES CITED FROM 12 GEORGIA. 

GEORGIA. 



PAOB 

5. Dent vs. Sammcrlin — Grant and dissolution of injunction are discre- 
tionary, XO, 556 ; 13, 736. 

Dissolution of i^juncrion on dei^al of equity, 18* 785. 
14. Guerry vs. Periyman— Demurrer to bill of review overruled — effect, 

80i 766. 
38. Protliro vs. Orr— Variance between tlie title and the body of a Slat- 

• ntf—Oonstitutional provision, CIO> 159. 
69. Harvey vs. Anderson—History of tlie case given, 18, 172-4. 

Admissions of one who was both executor and legatee receiyed to 

impeach the will, 14. 809. 
77. Jordan vs. Jordan—" Equity follows the law," lOi 84. 

JurisdicUon, IB, 84 ; 18, 678 ; CIO, 881, 651 ; CICI, 192. 

Equity causes not embraced in the term ** civil cases," as used in 

the Constitution, 18, 678. 
93. Neal vs. Crew — Sunday not a day for Judicial business, IQ, 884. 

Sunday counted in " Statutory time," but not counted as one of the 

four days for entering appeals, 14, 123. 
104. Neal vs. Briggs (Moultrie)--Bank directors liability for excesave is- 
sues, not penal but remedial, 18, 834. 

Limitation ot actions on Statutory liability, 80, ^99. 
125. Harper vs. Scott— Purchaser for value without notice, preferred to 

volunteer, 81, 660. 
142. Crawford vs. The State— Evidence read over as taken down in crim- 
inal trill, ae, 695. 
155. Wright vs. Hicks— Adulterine bastardy, 18, 160^. 

Heir at law disinherited only by disposing of the estate to another, 

aO, 561. 
170. Napier vs. Poo — Conditions precedent to the organization of corpo* 

rations must be complied with, 17, 589. 
189. The Governor vs. Webb— History of the case given, 18, 155. 
192. Hunter vs. Stembridgfr— Case up again and prior decision referred 

to, 1-7, 248 
195. Fears vs. Brooks— Trustee not requisite to separate estate in wife, 

81, 728. 
208. Tison vs. Tison— Offer to account in hotchpot, 14, 172. 
217. Dibble vs. Brown— Party, when competent as a witness, 18, 510. 

Baggage not restricted to wearing apparel, lyat may embrace other 

articles for comfort or amusement, SOi 64. 
257. Franklin vs. The Mayor—** Impression," etc., of witness, admitted in 

evidence, 18, ^98. 
261. Jessnp vs. Gragg, — Amendment of his returns by an officer out of 

office, QQ, 478. 
281. Ligon vs. Rogers— History of the case given, 14, 820-1. 
340. Garlick vs. Robinson— Title to land not vested in drawer, so as to 

subject the land to levy and sale, unti: the ^raut fee paid or grant 
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issued, la, 153; IB, 627; £32, 115 ; £38, 390; £IO. 1^9. 
343. Hargrore va Freeman— Statatoiy liability as a consideration, 18, 

181. 
357. Miller yb. Hurt— Estate tail— limitation over, Q^i 623. 
3S6. Cody vs. Qoarterman— Statute of fhinds as to parol leaaes, 18* ^^• 
417. Holliday ts. Riordon— Exhibit requisite when, X8> 32. 
434. Gray vs. McNcal— Jurisdiction, if limited, etc , must appear on face 

of proceedings— (relaxation of this doctrine), IS, 346. 
440. C!onier vs. Vason— Description of property by Sheriff, X4, 529. 
430. Stamper vs. Griffin— Vendee with bond tor titles, has not, as against 

the vendor, color of title until after jmymcnt of tlje purchase money, 

and his poeses^n is not adverse, l<4t, 73 ; X7, 109, 601. 
4W, Peterson vs. Orr— Perfect equity, good in ejectment, QO,26-8. 

Bnnd for titles with purchase money paid, is a legal title, 88, ^90. 
475. Bank of St Marys vs. The Slate— Repeal of penal Statute— Vested 

right of informer prior to Judgment, denied, 18, 861 ; &0> 

37, 46-7, 70, 102 ; QO, 90 ; 80, 601-3. 9^ff* Most of the cita- 

tlona are on the question of rendering Judgment upon a repealed 

or expired Statute. 
507. Ross vsw Wright— Recovery on lost paper, 80, 546. 
514. Banks vs. Olapp — ^Assignment— fraudulent conveyance, QO, ^7. 
536. Torrance vs. McDougald— Citation for letters of administratioD, 

xo, ^. 

534 floxey vB. Carey— Bill is filed, when, and when the trial Term, XQ, 
549 ; X4, 681 ; Xe, 6. 

546. Leonard vs. Stocks^Same as the case above, X4) 681 ; XG, 6. 

558. McDougald vs. Carey— Same as the case above, X'4t, 681 ; XGi 6; 
ISO, 85. 
Answer in Equity, when to be filed, QO, 85. 

564. Brown vs. Clayton—Factor or agent's lien for advances, X8) 52. 
Bond in attachment attested by one magistrate, and the attachment 
isroed by another, XB, 805. 

501. Boswell vs. Blackman— Impeachment of witness on general charac- 
ter, X8, 220. 

534 Fleming vs. Foran— Purchase by administrator at his own sale is not 
void but voidable, 88, 158 ; 80, 798. 

604 Walker vs. Torrance— History of the case given, and prior decision 
stated, X4; 654-5 ; XB, 442-8. 

Executor's letters not abated by his removal from the State, CI8, 
388. 

613. McDougald vs. Dougherty— Trespass by levy, X8, SW. 

615. Van Buren vs. Webster— Pleaduig Act of 1847 (Jones' Forms)— ac- 
tion on new promise, X8, 881. 



VOL.] CASES CITED FROM 13 GEORGIA. 

— >—^-i ■*-■■■■ ■ .■ • 1— rr i , - - - — „ i ■ ■ ■ ■ — 

X8 GEORGIA. 

t Tacker jn. Harris— Ordinarf not strictly a Court of limited jurisdic- 
tion, X-4, 81 ; XO. 846 ; Xe. 78 ; Xa, 527. 

Judgment, notwithstanding waiTablc irregularities, binds until set 

aside, XO, 680 ; XO. 165. 
%L Groce vs. Field— Judgment pro wnfoio is requisite if defendant make 

default, XO. 5. 
41. Wallace yb. Dundan— ifn owa^— certainty of affidatit, IS8i 6<^7. 
08. Batton vs. Watsons-Declarations as part of res ge$tm, XOi <(4a 

Prior proceedings recited, X8i 7^* r 
88. Wall TS. Arrington— Correction or reformation of writings in Eqidty— 

mistake in mortgage in describing the property^ ClOi 1^< 
188, Swift TB. Perry— Attorney, when incompetent as a witness by Act of 

I860, X8, 369. 
140. Bwift TS. Swift— Grant and dissolution of injunction are discretion* 

«7> XO, 666 ; X8» 736. 
147. Lowe TS. Morris— Seals, XG* 4SS. 

166. Lowe TSL Morris— Prior decision as to husband's hiterest under mar- 
riage settlement, stated and approTod, XO» 868-7!Sk 
180. iy%T«iiiLii ya. Moiria^LoTy, how Ikr satisiiMstionf 80f 488^. 
18DL Logan tb. Bond— Parol CTidence to add to or Tary a writing, ex- 
cluded, X8> 308. 

Parol eridence admitted on the ground of Araud, etc., fSfll> ^3. 

Partnership not chargable with money borrpwed by a partner on 

his own credit, 8Xf 864, 693. 
106. Olayton ts. Thompson— Answer of a defendiyiit as eridence against 

co-defendant (Admissions^ X7> 802. 
817. Beall ts. Blake— Process, or waiTer of it, requisite, under Act of 

1799, xe, 198; aa, 862. 

Amendment by attaching process disallowed, XOi 109. 
•32. Mayor (The) ts. Dickerson— Discharge under InsolTent laws, does 

not prcTent collection out of property, XGi 188. 
838u Oarr ts. The State— Case again up on new points, X^» 868. 
896. Wingard tb. The State— Statement of the points decided, X7« 860. 

Range of eTidence as to time of the offence, X7> 860. 

SeTcral games at cards charged in one count, SOt 168*^ ; BS, 

102. 
406. Molyneauz ts. Collier— Case again up and prior decision referred t6, 

XT. 48 ; 80, '3'45. 

Consideration of contract to accept a less amount in payment of a 

greater, X7> 48 ; 80i746. 
485. Boyston tb. Boyston- Partition by sale— Case again up and prior 

decision stated, BX^ 171. 
48BL Slkins tb. The State— Betailer without license, in corporate town, 

etc., not amenable to Penal Code of 188S, X4« 856 ; B8, 605. 

Indictment, when to negatire proTisoes and exceptions, 08, 606. 
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44S. Shepherd tb. Burkhalter^Notice at Sheriff's sale, of prior unre- 
corded mortgage, does not affect purchaser, if the Judgment creditor 
has, by want of notice, gidned a preference, QBt ^^* 

467. Kichcd8onTS.WiIbom^Infant'8 liability for necessaries. Suit against 
iniknt and appearance by guardian, QOi ^^ 

478. Josey vs. Rogers ^Distribution by consent, without administration, 
X4. 867. 
Perfect equity good as title in a Court of Equity, Ql, 437. 

496. Fielder vs. Collier—Books and entries as tlie basis of testimony, 
18, 510-11 ; aO, 588. 
UnderUanding^ admitted in evidence, 18) ^1^- 
Books evidence, without examining weigher and others who trans- 
acted tbe business, Q8» SB8. 

515. Jones vs. Morgan— Ancient document must itself be produced, 
105. 
Parol admissions, until acted on, are no estoppel, 8O9 798. 
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1. Hall vs. Boyd-^Pftrol license —revocation » 04si 1B3. 

8. Roberts vs. The State — Continuance is subject to discretion, 14 1 7. 

Autre fou acquit or eojmct—bwrglsjy and robbery, lO, ^66. 
27. Perkins vs Attaway — Ordinary not strictly a Court of limited juris- 
diction, 18, 527. 
41. Powell vs. Bigley — Case again up and prior decision referred to, 

lO, 03. 

43. Bird vs. The State— Talcs jurors summoned beforehand to attend 

Court, t3P7, 694. 

Evidence of express malice admitted in rebuttal, Ql, 464. 
70. Beverly vs. Burke— Color of title by defective writing, lO, 12. 
Interrogatori^— presence at executions-competency of commis- 
sioner, 10» 40^* 
8D. McDonald vs. Napier— Attorney's commissions, 17, 593. 

118. Tompkins vs. Corry— Case again up and prior decision referred to, 
17, 354. 

131. Barnes vs. Shinholster— Use and occupation maintainable by land- 
lord only, 81, 585. 

IV. Gorham vs. Campbell— Conversion of hired slave by changing em- 
ployment, 18, 649. 

14."). Jordon vs. Pollock— Purchaser for value and without notice, prefer- 
red to prior volunteer, Ql, 660. 

16'^. Mayor (The) vs. Shaw— Certiorari as a supersedeas, BO, 81 > 

166. Rogers vs. Hoskins— Case up again, its history given, and the prior 
decision stated, IB, 270. 

173. Ingram vs. Little —Authority to execute instrument under seal, 18, 
428. 

185. Bryan vs. Walton— Judgment of Ordinary grantiig administration* 
not to be collaterally impeached, 18, 33. 
Manumission, 18, 505, 520 ; 18, 139. 

Case up again, and prior decision, as to status of negroes, referred 
to, ao, 510. 

Contracts by free persons of color, 87, 174. / 

Witness impeached by prior written depositions, without prclim- 
inaiy questioning, 80, 745. 

216. Webb vs. Robinson— Vendor's lien as against creditors, 18) 477 ; 
a8, 320. 

2'iO. Hills vs. Flndlay— Attachment lies for monejf demands only, SO, 
160. 

24'3. Walker vs. Walker— Discretion of the Court as to time of receiving 
evidence— re-opening the case, fifil, ^2 ; 81« ^64. 
Opinion of witness on question of insanity, 81, ^^* 

239. Latimer vs. Alexander— Hirer of slave liable for doctor's bill, 
89. 

Diligence of hirer as to preservation of the slave, fill* ^^73. 
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31d. Simmons vs. Blackman— Partial failure of consideration allowed as 

a defence, X8i <Sf()8 ; SO> 587. 
330. Rogers ys. Atkinson— Case again up and statement of tacts slightly 

modified, X7i 598. 
333. Walker vs. Morris— Equity jurisdiction in respect to the admlnifitra- 

tioQ of estates, S3GL, 446. "* 

354. Floyd ys. The Oommiasionerd— Corporate authorities may require 

oath to be taken by clerks or agents of licensed retailer, IBi 848. 
358. Carr vs. The State— Materiality of newly discovered evidence, 

420. 
403. Smith vs. Atwood— Error must be spedfieally pointed out, 

273. 
416). Williamson vs. Wilkins— Expenses of administration are to be paid 

fiwt,X7,237. 

Posaession and use of trust property, fiOi ^^^ 
4S^ Lancton vs. The State— Discharge of Jury allowed, when, XOi ^03. 
548. Sneed vs. Hughes— Competency of witness, XBi 256. 
548^ Tackervs. Adams— Estate tail— Limitation over, X7) 287; QXt 

783. 
589. Ran^ v& McRae— Waiver of defect in judgment by lapse of time, 

84, 417. 
596. Mealing v& Pace— Case again up, and prior decision stated as to pre- 

tfomption against a will with attestation clause and no witness^, 

ax, 499. 
637. Lindsey vs. Lindsey— Supersedeas— allowance of time (or filing bill 

of exceptions, XO, 590. * 

66L Rich vbl Dupree— New promise by acknowledging the d ebt, X7) 97. 
083. Gibnore vs. Johnston— Fart performance avoids the Statute of frauds, 

aa> 484; 1218,167. 

Case again up and prior decision mentioned, fiO, 69. 
68t Beckwlth vs. Carlton— Demand and notice requisite to dharge the 

indorser of note payable at a bank agency, X8i ^17. 

Joinder of maker and indorser disallowed, C2I8, &80. 
709. Anderson v& The State— Jurors heard in their own vindication, 

»41,644;X'r.612. 

Opinion of Juror founded on rumor, etc., XO, 544 ; X7, ^1^- 
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1. Bishop vs. Sanford— Statute of limitations as to foreiga judgment, 

18, 562. 
25. Marchman vs. Todd— Certiorari on possessory warrant, 18» *40 ; 

£SOt S2 ; a4t, 883. 
39. Justices (The) vs. Plank Road Co.— Public nuisance is the subject of 

indictment, not of action, SO* ^18. 
76. Carter vs. Jordan— Jurisdiction, 18, 678; SOi 381, 651 ; OB> 

192; £S8,509. 

Equity causes, whether embraced in " civil cases," X8, 678. 
01. Bigby vs. Powell— Case again up ; prior judgment and its effect 

stated^ BB, 246. 
97. Methvin vs. Methvin— Alimony pejidente lite, 18. 274 
110. Seymore vs. Howard — Appeal sufficiently entered — ^amendments 

allowed, 17, 69 ; 18, 379 ; lO* 32 ; aO> 020. 
132. Robert vs. Wfflt— Bill to be amended, not dismissed on the question 

of proper parties, 18, 486; 17, 128. 

Estate tail— Act of 1821, QOi 830. 
18§. Yeldell vs. Shinholster — ^Trover lies for a conversion by one acting 

as administrator, 17> 452. 
202. Wood vs. McGuire— Case again up, 17, 803, 801 ; al, 581. 
22d. Ray vs. The State— Malice, QQ, 211. 

358. Formby vs. Pryor — Services in procuring a pardon, good as a con- 
sideration, QQ, 256, 267. 
309. Justices vs. Haygood — Suit against the Justices of the Inferior Court 

as a qtum corporation, 18» 475. 

Case again up, on mandamus, lO, 97 ; fiOi B45. 
:^U. Findlay vs. Whitmh-e— Judgment on appeals from the Ordinary, 

how executed, Ql, 698. 
336. Gittens vs. Lo wry— Possession not broken by levy on the land, fiO, 

322. 

Case again up on the pomt of continuity of possession, lO* ^7. 
349. Shields vs. Young— Merger— Postponement of remedy for felony till 

after prosecution for the crime, 18, 306. 
408. The State vs. The Justices — Construction of Statutes— sense of 

terms, SS, 1^4. 
423. Howard vs. Crawford— Measure of damage in action on Sheriff 's 

bond, 10> 270. 
435. Wilcher vs. namilt#n — Interest ^accrues on a dormant judgment, 

ai, 509. 
451. Rolfe vs. Rolfe— In&nt's liability for necessaries, 08^ 6^- 
457. Cook va Walker— Case up again, and bill amended, 17i 126- 

Remainder cannot be limited over upon an absolute fee, Ql, 373 ; 

134, 113. 

Case up the fourlh time and its history given, fi4f 331. 
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476. Griffin vs. The State— Opioion that tUsqualiflcs a juror, lO, 501. 

Charge to take the evidence " as read to you " is error, QO* 161. 
4S0. Lyon vs. 3Iorria— Power to repeal Statutes or remit penalties— vested 

rights, lO, 863. 
4;)1. Tison vs. Yawn— Grants not to be impeached collaterally, 38,388; 

as, 143. 

511. Paircloth vs. Jordan— Writings produced to be annexed to intcrrog- 
atxirieS) Q7, 429-30. » 

521. Bivms vs. Vlnzant — Warranty as a bar to assertion of title subse- 
quently acquired by the warrantor— perfect equity, Qfi, 634; 

54-). Boyall vs. Lisle— Possession of land not held adversely, is construct- 
ively in the true owner, lO, 295. 

Adverse possession, how manifested, lO, 295 ; SOi »^59 ; how 
far it extends, 80» ^04. 

5.>4. Loyless vs. Howell— Grant and dissolution of injunction are discre- 
tionary, X8, 735. 

557. Jackson vs. Tifl— Merger in mortgagee, on his purchase of the equity 
of redemption, 18> 465. 

Case again up and prior decision stated, as to amonnts to be cred- 
ited to mortgagor, Q8) 47-8. 

561. Harrington vs. Harrington— Writ of error disallowed on matter re- 
ferred by consent to the Judge, 80* 674. 

573. Tucker vs. Davis — Case again up and prior decision stated as to in- 
validity of the bail bond, 18, 401. 
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7. Taylor vs. Smith— Surprise, 13, '?10. 
SO. Booth vs. Terrell— ZeTuI used in the sense of give, 10» 1B8. 
Case again up, XOt 670 ; fiO, 447. 
Remainder by parol not attempted— prior decision stated, 
447-50. 

dl. Smith Ys. Gentry— Ejectq^ent by administrator ei\iolned, OJLt 487. 
88. Wright ts. The Central I^ R— Case again up, filX, 845. 

Breach of bank agent's bond— burden of proof where he sets up a 

robbery in defence, Ql, 851. 

Assignment of breach, fill, 851-5. 
49. Wyche vs. Green — Case again up, filOi 415. 

Mistake— reformation of writings in Equity, fi7, 39 ; S8) 77, 

460; CIO, 167-8; QOi ^02. 
67. Brown vs. Redwyne— Amendments in Equity, lO, 122. 
102. Boston vs. Cummins— Retrospective legislation^its frequency, 

672. 

114. Goodwyn vs. Goodwyn— Case up again, fiOi GOO ; filO 
Statute of limitations, filOi 628 ; fiO* 204. 

137. Phillips vs. Wesson— Gamishmmit not a complete remedy to reach 
property fraudulently conveyed, S4, 646; Ql, 885. 

141. Riley vs. Griffin- Possession by ignorance, mistake, etc, not adverse, 
aO> 100-7. 

172. Mayor (The) vs. Shaw— Case again up, lO, 468 ; tXJLt ^^ ; ^^ 
as, 590. 

Malpractice by the City Marshal, lO, 470 ; fil, ^88 ; fiB, 691 . 
194 Little vs. Ingram— Process or a waiver of it, essential, 17, 67 ; 

OO, 227 ;aO, 861-2. 

Amendment of entiy of service, etc., allowed after judgment, 

17. 850 ; lO, 82, 34 ; fill. 425. 

Case again up, 18» 719 ; SI, 420. 

Continuance allowed, to obtain testimony, Oli 425. 

Parol evidence of waiver, Bl, 425. 

" Null and void'' in a Statute, construed, C2l7t 228. 
217. Lane vs. Harris— Ultimate liability of stockholder, discharged by re* 

deeming his proportion of the notes, 18i 109-14-16. 

How liability apportioned among the several stockholders. 18» 

109-14r-16 ; 18, 881 ; QO, 811. 

ITuUa bona as evidence of insolvency, C2ll» 244. 

Causes for Judge declining to preside, C2I6» 66. 
289. Moultrie vs. Smiley—Debts of corporation not exUnguiahed by dis- 
solution, lO, 847-9, 880-1-6, 898 ; Ql, 615-16 ; filO, 88-4, 

61--2-3-7, 62-8, 68, 97, 101 ; 00» 604. 

Expiration of charter, whether an end to director's liability for over* 

issue, ai, 815-16 ; fSO, 51^2-8-7, 68, 97« 
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358. Pollock ▼«. Gilbert— Equitable defence resorted to after judgment at 

law, as, 324. 
437. Haley vs. Reid— Stock in corporation, not subject to attachmtnt 

ao,8oo. 

440. Thompson vs. Manly—- Sale of land pending adverse possession— 

Statute 32 Hen. viii— recovery in Ejectment on demise from vendor, 

X8s 595. 
448. Jordan vs. Jordan — ^Equity causes, wlietlier embraced in the term 

" civil cases,*" 18, 678. 

Jorisdiction, JLOy <S78 ; lOi 502. 

Equity follows the law, 18, 602. 
458. Collins vs. Johnson— Attorney at law, when incompetent as a wit- 
ness under Act of 1850, 17, 70. 
467. Sweeney vs. The State— Indictment sufficient in its descriptive 

clauses, SO* 476. 
469. Monnce vs. Byars — ^Vendor's lien as against creditors, S36) 321. 
^1. Lyon vs. Howard— Equitable defence set up against administrator to 

defeat his legal title, Bli 437. 
496. Cleland vs. Waters— Manumission, 18, 1^3 ; lO, 80, 43, 55-9. 
521. Henderson vs. Hackney— Case again up, Q8» 383. 

Grant explained by parol evidence, QSi 388 ; B4i 340 ; QO, 

143. 
545. Harris vs. Smlth—TTun construed, 18, 617. 

Estate tail, 17, 84 ; 18, 550 ; 20, 830. 
593. Burkhalter vs. Edwards— Grant consolidating several prior grants, 

81, 599. 
60Q. Ricks vs. The State— Jury, in criminal cases, are judges of the law, 
a£S,485. 

Indietment sufficient in its descriptive clauses, B8, ^475. 
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30. Young Ys. Harrison— Case again up, Ql, 684. 

Measure of damage where property taken for bridge, Ql, 591. 
40. Molyneux vs. Collier— Case again up, 80) 731. 

Consideration of contract to accept a less sum in payment of a 

greater, OOi 745. 
56. Hamrick ys. Rouse— Discretion of Special Commissioners in locating 

county sit«, 1^, 613. 

62. Dinkins vs. Moore— Attestation of deed for registry, S8> ^^* 

67. Brady vs. Hardeman— Process or waiver of it is essential, SS, 862. 

81. Williams vs, Allen— Estate tail, 17, 288. 

88. Shannon vs. Roosevelt— Appearance on ea, sa. bond, early enough if 
jury not yet discharged, X7> 204 ; QOi 260-70. 

90. Griffin vs. The Justices— Admissions of administrator afiect the es- 
tate, ai, 602. 

103. Tompkins vs. Tignor— Ruling cited which is not reported in this 

case, on the subject of time for making out trandcript of the re- 
cord, X7, 802. 
IDS. Gnffln vs. Stamper— Case again up, QOi 812. 

Evidence to show bond a forgery, S30> 823. 
111. Mahone vs. Central Bank— Central Bank not aflfected by Statute of 

limitations, 17) 108. 
126. Walker vs. Cook— Amendment, as to the matter, must be such as is 

admissible in the case, Q8i 505. 

Case again up, and its history given, Q4si 331 ; and tee^ OOi 

510. 

136. Branan vs. May— PlaintLS must use ordinary caro to avoid the in- 
jury, though defendant be at fikult, lO, 442-4. 

139. Roseberry vs. Roseberry— Alimony ped&nU UU^ 18i 274-^, 817. 

141. Snelling vs. DarreU— Motion for new trial amended, fll8» 160-1-4. 
PUadings defined, Q8> 165. 

187. Kellogg vs. Buckler— Sheriff is not subject to be ruled out of his 
county, 17, 208. 

104. Boyd v8. The State— Charge of Court on grades of homicide, 17f 

200;f2ia,84;8X,460. 
New trial for immaterial error, ref^ed, 17) ^00. 
Principal in the second degree may be tried first, 08> 217. 
217. Clayton vs. Brown— Case agun up, OOi 400. 

Fraudulent conveyance— settlement in favor of wife and daldren, 
'80,400; 81,140. 

238. Keaton vs. The Governor— Case again up and grounds of piior de- 
cision stated, 18, 274-7. 
Breach of Sheriff 's bond, 18, 274-7. 

234. McGlawn vs. McGlawa-^Deed and will distinguished, SB, 465« 
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253. Knight ys. Hardeman— Equity jurisdiction to establish the fVceiloiu 

of negroes, questioned, SO* ^7. 
267. Welbom vs. Weaver— Deed and will distinguished, SQ, 465. 

Adverse ^possession of fenu^z property— husband's right to sue, 

80« 76. 

280. HoUifield vs. Stell-Estate tail, aO» 815-20-1, 880. 

Enr equivalent to A«»r«, QQ, 883. 
803. Wood vs. McGuire— Recognition of title in another, and holding in 

subordination thereto, S3S3t ^88. 

Ejectment against several claiming different parcels under distinct 

titlee, ae, 240- 
323. Davis vs. Central R. R— Residence of corporation— jurisdiction over 

Railroad Company, Q4i 803. 
3i0. Barnes vs. Strohecker— Waiver of condition precedent Case again 

up, ax 482. 
364. Walker vs. Hunter— Undue influence— rebutting evidence, a^i ®^' 
420. Johnson vs. Worthy— Parol release or rescission of contract under 

seal, is effective after perfi>rmance, a7i 850. 
451 Strawforidge vs. Mann— Dormant judgment, lOi 518-19. 

Equitable conatrueUon of Statute, 18, 510. 
489. Coach vs. Tomer— Name of another used in Ejectment by a bona 

fid€ plahitiff, B8, 579. 
521. Taylor vs. Johnson— Sheriff may show paramount title in a stranger, 

to excuse himself for not selling, 17, 681. 

Measure of damage for official default, is the injury sustained, 17 1 

681. iS^e, lO-lOS- 

Discharge of surety by alteration of contract, 80i 114. 
540. Kinsey vs. Sensbough— Recovery in Ejectment without showing con- 
nection between several lessors, 17* 401 ; SO, 579. 
543. Mathews vs. Sanford — Fraud or deceit by members of a corporation. 

Case up again, SO* 848. 
547. Walker vs. Wells — ^Mistake in grant not correctable by scire facias 

nor by bill, QO; 571, 801 ; QO, 148 ; 9m QO, 876. 

Case between same parties up, and prior decision explained and ap- 
proved, SSO, 141-8. 

Grant not set aside by a proceeding to which the State is no party, 

SB, 870. 
554. Allan vs. Comstock— Delivery of goods purchased by order, SOi 

577. 
558. Printnp vs. Mitchell— Presumption as to alteration in a writing, 

81, 876. 
600. Faxon vs. Bailey — Adverse possession is partly a question of law, 

and to that extent js not for the jury, OOi 020. 
603. Kerley vs. Richardson — ^Measure of damages on bond for titles, 

10)501 ; SO, 63, where case again upon same point. 
600. SwiA VSL Crow— Penalty and liquidated damages, distinguished, 
^,400. 
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13. Willis vs. Willis— Case again up on new point, 2B, 290. 

17. Stokes vs. Tlie State— Prisoner is not entitled to list of any witnesses 

except tliose sworn before the grand jury, 18» 216. 

Mode of impeaching witness on general character, S34t 463. 

Manslaughter without assault on the slayer, QO> ^82. 
38. Beall vs. Cochran— Appeal by one of several defendants, io, 628 ; 

8O>802; 81»675. 
47. Reynolds vs. Lofton— Tax " extraordinary of the general State Ux," 

not to be levied unless recommended by grand jury, QO» 104. 
52. Hawkins vs. Patton— Pleading Act of 1847 (Jones' Forms)- slan- 
der— amendment, 10> ^^' 
65. Robinson vs. Bank of Darien— Ultimate liability of the several 

stockholders of a Bank, how apportioned, lOi 331 ; fiOt 311. 
127. Hunter vs. Bass — ^Equity powers over trusts — case of manumission, 

aa, 467. 
130. Adams vs. Bass— Manumission, 10> ^ i QO'i 341 ; Q2, 31 ; 

aO, 126, 480. 

Election of legatee between the specific property and its proceeds, 

le, 186. 

Residuary legatee and lapsed or void legacies, Oli 400-1. 
181. Way vs. Arnold — ^Title subsequently acquired does not pass by 

estoppel, under prior deed with or without warranty, 18, 352 ; 

asa, 634 

194. Keener vs. The State— Jury, in criminal cases, are judges of the 

law, aa, 234 ; 88, 531 ; 80, ^56. 
247. Jones vs. Central R R— Jurisdiction over Railroad Companies, 

aOi 121. 
277. Jones vs. Lawrence— Judgment of foreclosure on note falling due 

pending the proceeding, aO» 344. (Same case.) 
281. Jones vs. Crawford — (Branch of the case up again.) Appeal by one 

of several co-parties. Writ of error disallowed pending appeal, 

ai,862. 
287. Perdue vs. Bradshaw — Judgment nunc pro tune entered, 10,228 ; 

a4, 168. 

Rule of Court made to yield to the Common Law, lO, 228. 
201. Manes vs. Eenyon— In deceit, the scienter is essential, aO, 367. 
314. Liceth vs. Cobb — ^Appearance not obligatory before Indictment, and 

bond not to be forfeited, a^^, 422. 
310. Swearingen vs. Swearingen— Alimony pendente lite, (case again up,) 

le, 367. 
318. Banks vs. Darden— Illegal issues of a Bank are collectable— liability 

of directOTB and stockholdere, aO, 307 ; QO, 588, 603. 

Apportionment of liability am<mg the several stockholders, 

. 311. 

Penal and remedial liabilities distinguished, 80, ^^* 
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350. Fkiidoth ts. Jordan— Perfect equity is a }egal title, 28, 27. 

Priority gained by recording younger deed^-notice, fiOi 27. 
368. Tomer vs. Joiner— Parties to proceeding for establishment of lost 

deed, i2l7, 475. 
37t Bnrkhalter rs. Bulloch— Appeal is amendable, ie» ^74 ; SB, 622. 
983. Wright vs. The State— Arrest of judgment not allowed for fidlure to 

read indictment to the Jury, 2S, 83. 
899. Ncal vs. Robertson— Pleading Act of 1847 (Jones' Forms)— action 

for land— ^amendment inserting other pl^ntiffs, disallowed, fl|8> 

595 ; aO, 820-2. 
401 Terrell vs. Bennet— In deceit, the teUnter is essential, QOi 867. 
411. McDougald vs. Bellamy— Stockholders of a bank are not liable upon 

bills held by one who assisted in an illegal and flraudulent organiz- 

aUon of the Bank, lO, 842 ; 20. B09 ; OO, 107. 

Illegal issues of a Bank are collectable— liability of directors and 

stockholders, SOi 807 ; QO, 439. 
419. Smith vs. Brooks— Partial failure of consideration. Parol warranty. 

(Same case again up.) SI, 264. 
444 McDougald va Lane— Dlegal issues of a Bank are collectable— lia- 
bility of directors and stockholders, 20> 807. 

Stockholders of a Bank are not liable upon bills held by one who 

assisted in an illegal and fraudulent organization of the Bank, 

aO» 809. 
460. Hatcher vs. The State— Recitals in Rule Nisi for new trial, whether 

taken as true, fllX* 588. 
466. Behn vs. Phillips— Mortgage is an alienation^ within the Statute 

touching appeals, lO, 802 ; a7i 889. 
471. Hoolu vs. Stamper — Case again up, SSSSv 603. 

Appeal is amendable, SSflIt 822. 
476. Knowles vs. Lawton— Mortgagee, after the sale of part of the prem- 
ises by mortgagor, will not be compelled by Equity to proceed first 

against the part remaining unsold, Bli ^1* 
495. McKabb vs. Lockhart — Declarations received as part of the ras gestc^ 

10,842. 
517. Batler vs. The M. & P. Bank— Indorser of note payable at Bank, how 

charged, Q8> 580. 
520* Woollolk Vs. Beatly— Action commenced by administrator forty-two 

years after adverse possession began, enjoined, 80i 78. 
532. Jordan vs. The State— Demand for trial after the second Term, is too 

late, OXiy 185. 
570. Booth vs. Terrell — Remainder by parol gift, not attempted- (Case 

up the third time.) QO, 447-50. 
604. Clark vs. Tuggle— Attachment sued out at the same time with bail 

process, dismissed, C2I8» 581. 
607. Armstrong vs. The Oglethorpe B. «& T. Co.— Appeals from ass"-- 

m^t of damages, when to be entered, QOi 48-5. 
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609. Wootten vs. Nail— Party without interest may be a witness, 
748 ;Xe,^ie; 28,564. 

0-18. Collier vs. Lyons^Slave killed while employed without owner's con- 
sent, to be paid for, 81* ^4. 

6o0. King vs. Carhart— Negotiable securities held as collaterals, cannot 
be reached by garnishment, 80t I^* 

068. Lavender vs. Thomas— Preferring a creditor by giving him small 
notes in lieu of a large one, so that he may sue in a Justices' Court, 
is not prohibited, QS3, 470 ; S8> 617. 

670. Macon & W. R R vs. Davis— Plaintiff's negligence does not exempt 
Railroad irom liability for an injury that ordinary care would, not- 
withstanding such negligence, have prevented, XO» 438, 440-4 ; 
84, 70 ; a3, 269 ; 138, 114. 

087. Sample vs. Lipscomb — ^Admissions by administrator affect the estate, 
81> 683, 692. 

739. Heard vs. Heard — Certiorari on Possessory warrant J SS|> ^6; 
,883. 
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14. Jackson vs. Stanford— Judgment of ibreclosure of mortgage docs 

not bar the rights of strangers, Q'Z, 350. 
'27. Byrne vs. Lowry— Continuity of adverse possession. (Head note of 

the case held to be correct.) S|3» 190. 
Sa Tompkins vs. Venable— Appeal affidavit is amendable, S3I8» ^•*^- 
:». Cleland vs. Waters— Manumission, Sfit 81 ; filO, 124-6-0. 
73. Printup vs. Johnson— Lien, 28, 149. 
87. Baker va Wimpee — Partnership— joint and seperate creditors, S7i 

306 ; B8, 375. 
80. Smith vs. The City Council— Injunction to stay waste, 80> 306. 
93. Mayor (The) vs. Di&e^Case between same parties np, and prior case 

referred to, SO, 636. 
07. The (Jovemor vs. The Justices^County not liable to Sheriff for 

damages from escape through insufficiency of jail, (case ngain up,) 

aO,845. 

102. Epps vs. The State— Challenge propter defectum must be made before 
the juror is sworn, 19, 628. 
Conversation by juror after sworn, QOt 759. 

124. Sims vs. Smith— Pleading Act of 1847 (Jones* Forms)— judgment in 
action for land is conclusive, 80i 304, 636. 

127. Park, etc, vs. Hardy— Case again up, on aiiotUer question, B8i 369. 

174 Buieh vs. Bm-chr-Vestmg of estate, SSt 546 ; 28> 360-1. (These 
caaes on the same will.) 

203. Central R R. vs. Huiesr-Party without interest, is a competent wit- 
ness, aO, 335 ; aa, 305 ; aO, 294r-7, 564^ ; 80. ^40. . 
Notice by carrier— special acceptance, a7T 548. 

2S0. DeLorme vs. Pease— Judgment of foreclosure not void for irregu- 
larity, and not open to collateral attack, aX? 147. 

270. Horn vs. Thomas— Injunction not dissolved on a vague answer. 
(Case up the third time.) 84,481. 

277. Callaway vs. Jones— General warranty may cover even patent dec- 
reets, a7, 279. 

390. Crosby vs. DeGraffenreid— Administrator not allowed to recov«* 
property fraudulently conveyed by intestate, aO, 466. 

$94 Morrison vs. Hays — Adverse possessioti without paper title, confme<l 
io po$Bemo pedia^ 80i 804. 

20a Phillips vs. Bchn— Verdict for " principal and interest " is sufficiently 
certain, aOi ^* 

30J. Savage vs. Jackson — Deceit— recommendation for credit, aO» ^^^ ; 

aa, 627 ; a8, 537 ; a8, 395.- 

313. Williams vs. HollLs— Amendment introduchig new cause of action, 

a8> 595. 
816. Rogers vs. French— Advancement adeems a l^cy, if so intended ; 
otherwise) not, aa* 46. \ 
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335. Adkins vs. Thoniton— Ultimate liability of stockholder for redemp- 
tion of bank bills, lO, 865 ; QO, 108. 
387. Robinson vs. Lane— Oase cited on all the points, lO, 400. 

Dissolution of coiporation, or expiration of charter — effect on lia- 

biHties, 21, 515 ; 03, 84-^, 58-9, 62, 104-5. 

Judgment Jof forfeiture of character, how framed and its eflcct. 

OO, 66, 75-6. 

Assignment by Banlv doas not put the ass^ets at ei-editots' risk, 8^^^ 

59a 
4 1 6. Coweta Palls M. Co. vs. Rogers-*-Speculative damages, or conjectu- 
ral profits, not recoverable, QOi S90 ; 80? ^7. 
i\54. Brown vs. Roberts— Process bearing test in the name of one Justice 

of the Inferior Court, sufficient, QO> 399. 
i W). Macon & W. R. R. vs. "Wimi— Party himself negligent, allowed to 

recover for injury, when, {34* 79 ; SSOi 257, 269, (same case) ; 

28, 95, 114 
4rts. Shaw vs. The Mayor— Action by City Mnrshal for sidary accruing 

after expulsion flrom office— case again up, filX, 280-8. 
471. Sommes vs. The Mavor— Iiyimction allowed on ex parte allowing^ 

ax, 10. 
501. Anderson vs. Sego— Equity jurisdiction m to county in wlvich the 

cause should be brought, S8i 699. 
505. Robinson vs. Wilson— Partial failure of consideration pleaded, by 

way of amendment, after appearance Term, SSt 547. 

When such plea is a defence, 80f 415. 
Til 7. Worthy vs. Lowry — Ca^ sa» issued in time prevents judgokeot fttmi 
• becoming dormant, QB, ^75. 

r^ru. Dagos vs. Lawrenoe^Chance for a draw in land lottery was as- 

- signable, SS, 114 ; 08> 390 ; S7, 420 ; 80, 296. 
5rt9. Tompkins vs. WflUamv-Discretion as to time of receiving evidence, 

81. 464. 
5H3. Cunningham vs. Morris— Damages by trespass recoverable in ajcvt- 

ment as meme profits, SS3k ^35. 
594. Thompson vs. Richards— Deed made pending adverse possession- 
Statute of 82 Hen. yiii, Q8«^. 
602. McCord va. McGozd— Marriage settlement barring husband ftom 

taking as heir to wife, C2l8i 414 
614. Costly vs. The State— Judge's decdsion as to the oompetency of ju- 

ron, aa, 856. 
680. Holmes vs. Dobbins— Presehce of party at the takibg of laterroga- 

lories excludes them, i24» 889. 
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1. Collier va. Cross— Pleii denying partnership, etc., S3B» 608-9, 642. 
«. Freeman vs. Tucker— Guardian to expend profits only— binding out 

the ward, ISO, 880. 
K Norton vs. Cobb— Assignment— fraudulent conveyance, S34sf ^?'^J 

a8» d30-2. 
rA Rafe vs. The State -Act of 1858, as to Jurors, is constitutional, and 

applies to otfences committed before ite passage, SOt ^64. 
77. Taylor vs. Gay— Certiorari lies in a case of forcible entjy fcnd de- 
tainer, aa, 229 ; S4, 383. 
$i Beanetst vs Terrill— Deceit— &lse recommendation for credit^ &&> 

627 ; aO, 357 ; QOt 894. 
105. Cardin va. Standly— Affidavit under Intruder's Act is not pleading. 

and not amendable, SO, 486. 
153. Heisler vs. The State— ^veral games at cards charged in one count, 

aa, 103. 
15«. Jesse vs. The State— Act of 1856, as to jurors, is constitutional, 

aO, 688. 
170. West VB. Brawhom— Deed made pending an adverse possession— 

Statute 32 Hen. viii, aS, 88. 
210. Horn vs. Ross— Declarations of defendant in fl. fa. admissible for 

ckimatti when, aO» 242, 386, 681. 
340. Smith vs. Gdx. — Same point as in the case above, aOi 886, 681. 
343. Castleberry vs. Scand re tt— Dissolution of injunction on denial of 

equity, aS, 180. 
25ft, Bell vs. Bell— Measure of damages against trustee for fraudulent sale 

QO, 795. 
239. Stone vs. Chamberlin— Note given by partner after dissolution, 

(ssme case,) a4> 814 ; aO, 694 ; ai, «81. 
Ill Stamps vs. Griffin—Possession deemed that of the true owner, 

a8i205. 

325. Rolf vs. Rol^Guardian's expenditures— notice by his returns to the 

Ordinary, aO> 585. 
^. The Justices vs. House-^Competency of witness, aOi 680. 
338. Thornton vs Chisholm— Manumlssion^deed and will distinguished, 

ao, 2»r. 

371. Sh&de vs. Little— Deceit ^false recommendation for credit, aa. 
627; as, 894. 

379. Kendrick rs* Whitfleld-^Amendment Act of 1854 did not subvert 
the order of pleading, aOi ^7. 

3S6. Dennis vs. Green— Partnerahip-^joint and separate creditors, a4* 
62&-30; aO; 875-6. 

439. Scott v& Winship— Case again up, aOi 879. 

438b ESllls vs. The State— Charge of Court— opinion on th^ evidence— di- 
rection, a8, 479. 
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453. Clayton vs. Tucker— Fraudulent conveyance— voluntary deed, 
149. 

477. Harvey vs. Mason— Onos of proof as to transfer of note, where 
maker is sorved with gamisfament, QO» ^08. 

480. Bryan vs. Walton— Discretion of Court as to time of receiving evi- 
dence, 81> 464. 

fil3. Webb vs. Hicks— Certificate of Judge to writ of error, must conform 
to existing law, SI, 149. 

514. Daniel vs. Sapp— EJectmeat by administrator enjoined, 28t 37^- 

571. SisRory vs. Sykes— Grant not set aside by proceeding to which the 
State is no party, OOt 376. 

57#. Loyd vs. Wrlgbt— Delivery to carrier, when InsniQciait under tlie 
Statute of frauds, filO) 217, (same case). 80» 638. 

585. Payne vs. Couisey— Action for fklse return of taiable property, 

aa, 91. 

600. Goodwyn vs. Goodwyn— Case again up and prior decisions stated, 
QS. d08 ; $se 8X, ^7. 

Opinion of witness, not generally admissible without the &ct8 

81, 466. 
681. Held vs. The State— Judge is the trior of the competency of jurors, 

under Act of 1856, QS, 556. 
702. Park vs. Barron— Marriage, 80« 188. 
TZX Harwell vs. Fitts— Recital in a deed as to payment of consideration 

is not conclusive, i24i ^SlH. 
702. Pope vs. Toombs— Judgment, though based on a wrong reason, wUl 

not be reversed if correct in itself; QB, 610. 
861 Gray vs. Gray— Estate tail— Limitation over, B'Ai 496; 80, 

497-9. 
83^. Burch vs. Burch— Children of legatees held to be legatees Uiemselvea, 

38,044; saO, 556. 

Legacy to one who was dead wheb the will was made, 

560-4. 
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6. Baichard vs. Boyce — Receiver in case of partBerahlp, SX* '^^^ 

(game case.) 
13. PeTkins vs. Perkins— Equity jurisdiction touching wilU, S7) ^^• 
21. Brane vs. BeaU— Manumission, Si2l, 30. 
Case again up, QO, 481. 

WUl, whether to be construed by Ordinary, SO, 130. 
4(S. Alford vs. Burke—Recovery from stakeholder, S8> 3^B-9. 
60. Hook vs. Stovall— Case again up, SO> '704. 
143. Dickenon vs. Powell— Judgment in cl^ case, whether coi!K;lusivs 

in subsequent action of qectment, SB> 100. 
158. Wheeler vs. The State— Mistake as to Term of the Court, SSO. <^- 
177. Thomas vs. Horn— Dissolution of injunction on defendant's answer, 

(oase up the third time), S4i 481. 
214. Powell vs. Howell— Brief of evidence— motion for new trial amend- 
able, aO, 160-5. 
220. King vs. The State— Competency of juror— opinion— Statutory ques- 
tions, a4k> 825. 
245. DoiseU vs. Frith— Case again up, aB> 587. 
2$7. Bethune vs. Dougherty— Same case, 80i '^'^0. 

Acceptance by assignee, 80> '^4. 
275. Winn vs. The City Council— Subscription for Railroad stock by city, 

as, 75. 

280. Shaw vs. The Mayor— (Branch of same case,) Malpractice as City 

Marshal, aO» 500. 
365. NewBom vs. Lindsey— Physician who needs no license, 80i ^0. 
870« Cook vs. Walker— Case again up, a4L> 331. 
877. ChlldeiB va Childers— Estate tail, a8> 542. 
880. Smith vs. Johnson— Vesting of estate, a^ 628. 
408. Scott vs. Warren— Vendor's lein as against prior creditor, aO* 321. 
483. Dmmmond vs» Hardaw^y — Limitation of actions by administrator, 

aa» 100, 116. 

Case again up, a7) 221. 

447. Field vai Lucad^Inqtusition of lunacy prima facie as to third per- 
sons, but not conclusive, aS* 284. 

461 Pace vs. Mealing— New trial on the cYidencc, a7) 248. 

513. Moultrie vs. Hoge— Extinction of liability of Bank directors by ex- 
piration of charter, aO, 56-8, 68, 77. 

SM. Cooper vs. Berry— Special aco^tance. by common carrier— usage, 
etc, a8> 548. (Same case^ 

552. Morris vs. Stokes— Case again up, a7, 280« 

502» Bibb County L. A. vs. Richards— Case again up on other iioints. 
a4k, 108. 

Statute giving validity to by-laws, etc., need not set them oiit— Con- 
stituttonal provision as to reading bills, aO, 845 ; a8i 88^ 
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24. Caiiiart vh. Wynn— Notice to sue, given to whom, S7i 28. 

84. Byars vs. Bancroft — ^Mortgage lien transferred, by consent, to pro- 
ceeds of the property, SQ, 72. 

56. Hester vs. Coats— Party withont interest U A competent "witne.****, 
aO, 564 

69. Baker vs. Wlmpee — A branch of this ca*;e up a.i^ain, and prior decin- 

ion referred to, SO, 278. 
88. Force vs. Dahlonega T. & L. Co.—Prior decision stated as to stock- 
holders and their personal liability, 80) 100. 
98. Brock vs. The State^Imprisonment for a definite lime, to enforce 
payment of a fine, is lawfhl, S3 3* ^72. 

101. Davis ^-8. The State— Indictment for betting at canls mast show 
whether the gambling was with a wliite person or a negro, S8t 
378. 

105. Milsaps V!% Johnson— Sale of land pending a(lver«»e poteesslou-- 
Statute 32 Hen. viii, 83, 89. 

184. Freeman vs. Greenville M. L.— Valuation of work done nnder spe- 
cial contract whore a part remains unfinished, QOt ^79. 

2 W. Meadow vs. Bird — Negotiable paper hold as collateral security, pro- 
tected, 80» l^*^' 

209. Cooper vs. Young — Speculative dam iires, or conjectural profits, dis- 
allowed, as, 390. 
* Measure of damage against carrier for failure to deliver, SSOi ^*^' 

*i8j. Hammond vs. Candler— Case again up, 83* ^^^^ ' 00> ^75. 

417. AdaiDS v«. The Governor— Recognisance good though indictment 
be found for a higher grade of offence, S4t 337. 

126. S|ieppard vs. Sheppard— Marriage settlement occluding husband 
fh)m taking as heir to the wifb, 133* ^^^' 

460. Watson vs. Watson— Deed and will distinguist)ed, £|S, 473, 497. 

466* Bank of Savannah vs. The Planter's Bank— Preferring a creditor ht 
giving him small notes in lieu of a laxge one, is not prohibited, 
as, 617.' 

472. Bunn vs. Bunn— Deed and will distinguished, QQ, 497. 

499. Thomaston vs. The State— Motion to quash indictment, when and 
how to be made, QQ, 856. 

il'J. Jordan vs. The State— Verdict for manslaughter is hn acquittal of 
murder, and though murder ought to hare been found, new trial 
will not be granted, SO, 582. 

627. Linsey vs. Rajnsey— Title acquired after conveyance with warranty, 
yields to such conr^^nce — circuity of action, S4. ^93. 

637. Bond vs. Watson— Deed csncelled by Equity- Inadequacy ot rem- 
edy at law, a^, a89. 
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1. WalUtbrd vd. The State— MiMriAl u not an acqatltal— DiMretion m 

to <U0chaxgd ef Jiuy, fl|0» 237. 
21. Smith TB. Smith— General and specific Legacitt, S4k> ^76. 
82. Cain vs. Monroe— Sale o£ land pending advene poaseMion— Statute 

of 82 Hen. yiil, S8» 378 ; a4, 6a>2, 154, 190 ; 88, 137« S57 ; 

as, 098 ; ae, 820-1-3. 

Erroneous decision, whether to be followed— «toi*« deeisis^ 86* ^'i' 

Id'i. Hanby ys. Tucker— Case again up, on the evidence, 88 484. 

1j1. M^cer va Newsom— Purchase by adminlitrator at his own Ale 4s 
not void but voidable, 88^ ^355 
New trial for harmless error, reftised, 88> ^^• 

201. Wyatt V8L £lam— Possession as notice to Junior purchaser, in con- 
test between recorded and unrecorded deeds, 88* 188. 

315. Richardson vs. Roberts— Case again up,on Bill for new trial, 8Bf671. 

235u Co^ vs. Elfe— Mortgage yields to claim of ihmily for year's support, 
B8> 200-1. (Same case.) ^ 

243. Bowman vs. Long-«Yesting pf^estate, 88^ 1^* 
C«se again up on new point, 87i 178. 

297* Smith VB. The State— Prior decision was not made on the evidence, 

88,34. 
309. Walker vs. Perryman— Proceeding to probate a will, not bindhig on 

heirs who had no knowledge of it, 88> 94^1 
o^o. Lowe vs. Brooks— Survivorship among Joint tenaotM, aboKshed, 

88, ^7. 
36a Davia vs. Rogers^Certiorari and Writ of Srror,how re)ated,8^382. 
•183. Hendenoa v& Hackney— Parol evidence received as to name and 

idenUty of grantee, 84, 340 ; 80, 148. 

Deed made before grant issued — Statute of ases— perfect equity, 

88,^96-8. 
^'k Moultrie vs. Elrod- Property exceeding in value the amount exempt 
. 0rom levy, sold, and the proceeds, up to the specified amount, set 

apart for the debtor, 88, 3^- ' 
4(12. Markham vs. The Mayor— Damage A*om grading streets— redress of 

land owner, 88, 48. 
414. Dew vs. Hamilton— Equity Jurisdiction in aid of defence to an ac- 
tion at law, in what county, 88, 35. 
4:n. Maddoz vs. Rowe— Parol agreement to convey land— part perform- 
ance, 88, 08. (Same case.) 
448. American O. 8. vs. Gtortrell— Charter of American Coloniation So- 

ciety as to power to ttcecute truats, 88, ^38. 
493. Candler vs. Hammond— Motion for new trial, when in time^ami^nd- 

ment— suffidency of brief of evidence, 8B> 104. 

Case up the third time, on manumission, 80^ ^<5. 
509. Askew V& Nolan— Vesting of estate, 88, 657. 
536. Burch vs. Burch-^Vesting of estate, 88, 857, 860-1. 
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99. Hempton ts. HaUowell--Wlfe's power of alienation restrained, and 

her property not liable for her husband's debts, S4i I^ flIOt ^^' 
1^7. Brown tb. Savannah M. L Oo. — ^Reforasing writings in Eqaity-^cor- 

rection of mistake, SO* ^^ 
lOO. Goodson T& Beacham-^Perfect equity good in E^tectinent, SO, VS7, 

17$ ; a7» 376 ; see, a&, 28. 

Htle made complete by payment of purcliase money, elc, S8i 

137, 17a 

Perfect equity, <» subsequent acq uisittou of title by vendor, SO, 28. 
1(J7. Mayo ts. Kersey — Judgment made correot by entry nutic pro tune — 

amendment, 137» SG4. 
160. Wimberly vs. Collier — Writ ot error ou gistnt of conlinnance, d Li- 
allowed, aB> 148. 
1U4. Hicks vs. Johnstonr— WitVs power of alienation restrained, and her 

property not liabefor her husband's debts, SO» 655. 
205. McLaren vs. Blrdsong — Case again up. Action for maUdoosly suing 

out attachment, SO? ^ 
2U7. Thompson vs. The State— Dying dochirations admitted, S4:^32.'i. 

Oontinuance on the ground of public excitement refused, Vt^i, ^^- 
310. Chamberlain vs. Stone — Partnership note given after disaoiittion, 

made binding by ratification, 80* 863. (Same case.) 
338. Bowen vs. Slaughter — ^Parol evidence as to name and idenU^ of 

grantee, admitted—latent ambiguity, SB» 148. 
;I56. Southwestern R R. v& Paulk — Precautionary act, apparently proper, 

is no bar to a ncoveiy, (leap ft'om the caisX SGi 256. 
402. Watkins vs. Watkins— Compronuse of a doobtiiil right is a sulfideut 

consideration to support a fiimily agreement, B7i 417. 
420. The State vs. Lockhart^-Description of offence in Indictment Evi- 
dence to procure judgment of forfeiture on reeognisaitce, 

236-7. 
481. Watkins yh, ^Jeuks— Assignment — fmuduleiit conveyance, 

520-2. 
434. HoUingsworth vs. Dickey— Return of *• no personal property," ou 

Justice*8 Court IL fa., made by the proper oiUcer, 87* 344 
438. Gaulden vs. Shehee— Messure of damages for misrapresentation in 

the sale of land, 80« ^48. (Same case.) 
401. Snuthwick vs. Evans-— Manumission, SOi 227. 
583. Sanderlin vs. Sanderlin — ^Loan — ^gift— rescission of gill. Case again 

up and prior Judgment affirmed, i37» 334-^. 
023. Bird vs. Breedlove — ^Note given for attending to application for par- 
don, eutbrced, SOt 252. 
G31. Hubbard vs. Price — ^Money coming to wife as a share of lier father *s 

estate, securod to her by contracti S7» 272. 
OiO. Luc:is vs. Parsons— Contested wiS, read to the jury, SO* <^- 

Case again up, on sufficiency of the evidence, etc., S7i 5^- 
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loa findera rs. Wflxd— Maiiamlssicm, SO, 430. 

113. Price Y8. The State— A demand for trial, to entitle the accused to a 
diseharge imder the 18th seetioA of the 14th diyinon of the Penal 
Code, mnet he made not later than the Second Term after the in- 
dietneot is fbmid, QOt 98S. 

141. Walker vs. Wells— Caae again up, and prior JHd{/men( explained, 

ao,89o. 

2^. Rome Railroad vs. Sullivan— In this case it was held that a declara- 
tion alleging that the defendant received cotton to be delivered to 
R dk C, at CharlefttOB, S. C, was not supported by evidence that 
the cotton was to be delivered to the Agent of the South Carolina* 
RailitMui at Augusta. After this decision by the Sup^me Court, 
an amendment to the declaration was allowed in the Court below, 
making the declaration conform to the &ct8 as proven, S8) ^^^ 

C:)7. Mlcfcelherry vs. SOiannon — ^A note was made by two persons, one as 
principal and the other as surety, for the hire of a'negro for a given 
year. The negro having been previously hired to another, the note 
waa returned /o tlte surety, and thus hecBme fitnetus afflcio. The 
surety afterwards re-lssued it for value to a stranger.— ■J7<f2(? that the 
latter (especially if he had knowledge of all the faetfl) could not]^e' 
cover on it against the surety, Q8» 37. 

537. Dorsett vs. Pirith— In an action of trover to recover for the conversion 
of slaves by one as executor de son tort^ if the slaves were sold fhirly 
by tike defendant, and cannot be re-delivered, the measure or dam* 
age Is the prtoe they brought, with interest, 80i 795. 

6:^i. Bryan vs. Rooks— If a wil^ entitled to a legacy dies before the hus- 
band rednoes il to poseesaion, and the husband afterwards dies, and 
a stranger administers on the wife's estate, the administrator will 
hold in tnist for the husband's heirs orlegatees, SBOi785; 80.77. 

925. RosseB v& Amold-^The Act of 1646, exempting the daily, weekly, 
or BKmtlify wages of Joumeymen-mechaaics and^day laborers, from 
garnishment, is not repealed by the repealing Section of the general 
atta.(^iment Act of 1856, fSCIi 11<^17. 

641. Stnaas vs. Waldo--One of two sued as partners, pleads, under oath, 
deaying that he was » partner at the time the note was given. This 
casts npon the plafailiir the onus of proving the execution of the 
note by tbe defendant so pleading, or under his authority, 8B> ^«^* 

848. iland vs. McKinney— Deed made in 1838 ? grant ftt>m the State is- 
sued in 1881; the deed recorded hi May, 1886: This deed good 
against Shertfi 's title made and recorded hi December, 1887. The 
deed, (with purchase money paid,) passed more than ah equitable 
title ; under the Statute of uses, the title became complete, SO, 2^. 
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^1S2. Helma vs. O'Baimaii^Perrect equity good iu cjecimeBl, 

Foesewioii may be looked to by the jury a&. e\idence of notice to a 
junior purchaser, SO} 28* l^l* (Same case.) 
Deed made pending adverse possession-statute of S2 Hen. yiii, 
8G1I2I. (Same case.) 

140. Parker ts. Jennings — Where there has been no service, the Judg^ni 
is a nullify, and the defendant can take advantage of it by affidavit 
of iUegality, 28, 49G, 1501. 

177. McLeod vs. Bozem^n-'Wliece the Legislature has not required a 
V" ' grant to be issued in order to convey land sold by the State, the sale 
may as well be authenticated by a certificate as by a grant, Q7« 31 ^ 
Grant is void, issued after same land has been sold, and conveyed 
by certificate, SO, 28. 

197. iUf^ vs. Qoie — ^A mortgage deed is not a conveyance ; it only jcreates 
a li^, a7, 889. 

220. Mariner vs. Bodgers^-The obligor in a bond having stipulated to de- 
liver thepasaesiion of a lot of land, parol evidenc^e was admitted to 
show what estate was to accompany the possession. The measure 
of damages for a breach of such bond would depend on the quan- 
tity of this estate, 80> 516. (Saihecase.) 

219. Smith vs. Walden^Award by two out of three ariutrators, not good, 
upon a submission under Uie Act of 1856, 81* 591. 

250. Macon «& W. R IC vs. Winn— Where both parties are in faulty but 
the defendant more so than the plaintifi; the fkult of the lattar may 
go in mitigation of the damages, a7« l^t 86L See a8, Ue. 
The fiiult of the phdntifi will not necessarily previmt a reooven*, 

a8, 114. ^ a7, m. 

GsM referred to on a point of evidence not reported, Q7i U5. 
390 Wells vs. Walker— Case again up, on n/ew points, -Se^ 450^ 
485. Pender vs. Gox^Adequacy of remedy in a Court of law. Amend- 
ment to complainant's bill suggested in the Supreme Court, so as to 
make th6 case one for Equi^ jurisdiction, fi|8i 807. (Sa]aa4Mi8e.) 
520. Andrews vs. Bonner—Caseai^aia up, on new pointB, 80« ^7* 
63a Sutton vs. McLeod--C(^y grant is not admissible in evidence until 
excAise has been rendered for not prodndng the or^^in^ ; eittiw the 
excuse raoogf^aed by the rule of Ctourt, or that recognised by the 
common law, fll7» ^1* 
704. Hook vs. StovaU— On the pleas of totad and partial fidlure of «onsid- 
eratkm, in a suit upon a note given fat the price of a slav^ war- 
, ranted to be sound, the verdict cannot be for the plaint &rr the 
wft^ amooirt of the note, if the slave wss diseased at the time of 
the warranty, 80» 4^- (Same case.) 

Rule as to measure of damages re-statcd, and prior decision ex- 
plahied, 8O1 420. 
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47. SeffimesTB. Bc^kin— JEJqnitable doctrine as to theaistiibntion of sev- 
eral ftmda unong afflte'ent clMsee of credlton, fll8i 877- 
58. Brookiiig tv. Dearmond-^Recdrery io igectment cannot be had on a 
demite firom one barbig no title. Judgment in action for land un- 
der Pleading Act of 1847 (Jone^' Forms), npon whom conclnsivc, 
8O1 683. (Same case.) 

113. Xacoo ^ W. R R t8. BathH- DecIamtioiM made too late to be ad- 
miauble as a part of the re« ffettm, SOi M^. 
Plaintiff^ (net gnihy of groas negligence) thongh in &alt, allowed to 
reoorer of Railroad Co. for an ii^nry whidi the latter conid hare 
prevented by thenae of ordhmiy diligence, S81 ^5- 

218. DixoD T8. Cnyler— Mortgagor may, at the second Term, show for 
caii9e why the rule to foreclose ^onld not be made absolute, that 
the debt is usurious, or founded on a gaming consideration, or was 
contracted to compound a felony, or that the mortgage was given 
under duress, or t^t it has been released : He may avail himself of 
any defence which goes to show that the mortgagee is not entitled 
t« a Judgment of foreclosure, or that the amount claimed Is not due, ' 
80, 416. 

2.19. McB^ TB. Wimbiih— Letters testamentary should be granted in t be 
couBty'of testator's residence, at the time of his death ; and if a 
new county be formed including his residence, the proceedings may 
be traBsfinred to it, 87) 686. 

286. Bofason vs. Jones-^ase again up, on bill of review alleging fhiud in 
procuring evidenee, 80> 9^- 

280. Cook va. Long— Notwithstanding the tenant may have had posseit- 
sion for seven years, if he disclaim title and declare his purpose to 
purchase of the true owner, the Statute of limitations will not pro- 
tect him against the latter, 88t 186. 

S02. Thornton va. Bussey— On the death, insolvent, of a member of two 
partoerships also insolvent, the deceased partner's separate cred- 
itors must look for payment to his separate estate; and the creditorH 
of each partnership, to the assets of that partnership to which 
they gave cr dit, respectively, SI8t 877. 
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117. Dulin V8k O^dweU— Ii\]unctioii ^guost entering, an award* wiH 
not be gnated to one who hag been negiigcmt in gusrding bis 
lighta, and whose kMses, if any, have been oocaidoned by his ftil- 
ore to attend to his interests in proper time, SO, 8^. (Same 
case.) 

262. Doyal vs. Smith—Case mentioned, 81i 1^- 

IHux>l evidence is admissible to explain an equiv9cai clause in a wiil, 
8Xi 201. (Same case.) 

;S53. Johnson ts. Reese — Sheriff is liable tor any loss oocastomed by his 
fidluze to advertise his sales at threeof the most public pUces in 
the ooonly, 8X9 008. (Case between same parties.) 

992. Hopkins vs. Cooper— Misrepresentation as to the safety of credithig 
a person is too uncertain to become the basis of an action, unless 
some amount be indicated to which the credit may saihly extend, 

80, 08. 

# 386. Sooth Carolina R. R. v& Koore— AwSird set aside for error apparent 
on its lace, SO» ^1- 

486. Brown va Deloach— Father's Uabiiity for good^ supplied to ^linor 
child— necessaries, SO, 874. 

494. Tillman ts. Davis— Return on a writ, of service by the Bh#riff, can- 
not be tmveraed ejccept for fraud or collusion, fll8> 531^ 

685. Tucker vs. Davidson— Aj^eanncc of prinoipal ia ctkm, bond, at 
the Term at which he is bound to appear, is a disehaig^ of his 
sureties, 80> 718. 

597. Bond vs. Monroe— Case again up, on new point, 8O1 <(8U. 
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17. Dadley yb. Braddhaw^-Deed of bargain and sale— Statute of uses, 

Perfect equity, good as title in a Court of law, and available in 

ejectment, SO, 490. 
82. Roygfecm yn. RojBton-— Guardian is entitled to a commission on all 

soma of interest with which he is charged—- rate of this cammi«i- 

^on, iae, 769. 

Attorney's fees for services rendered guardian, etc., are collectable 

o«it of the estate represented, 8X» 197; 
1A5. Smith Ts. Goode— Rule against one of several attorneys for plaintiif 

in Judgment, who has colleeted the money, Is a remedy by which 

his aesodates may enforce thetr liens on tiie money for their fees, 

0Oi tMl^l. (A bmnch of the same case.) 
285. Goodwynva. Goodwyn— Case referred to, and some of the fects re- 
stated, 8X, 370. 
sun. Camp v& ICatheson— Conditional payment--*right to retain the pay- 
ment and proceed to judgment on the debt, AO« )70. (Same 

case.) 
490. Baciuman yb* Fbni — Case up again, on another point, and the fects 

staled, 81, 96$, 
rM. Lively vs. Harwell— When a will has becfn revoked by a subsequent 

win, the revocation of the latter does not, per ne, revive the former, 

80»31S. (Same case.) 
6^ Saadero vs. Johnson— Contract made on the Sabbath day, when 

TsM, and when void, 81, ^9- 



VOL.] OASES OITBD PBOM 88 GSOBOU. 

I ■ « - . II . » ■ I ■ . .... ■ —• ,1-11 

GEORGIA. 



PAGB. 

121. Big^low va. Youog— Parol evidence of the conteiits of * written 
contract, cannot go to the Jury without satiefkotoiy preUminatr 
proof to the Court, that the writing wae executed and is ioet, 80» 
624. 

191. Lucaa vs. Lucaa— Mistake as to the legal effect of an instrument wilt 
be relieved against, 80* t^* 

413. Mell vs. Mooney— Recoupment allowed ot damages resulting from 
breach of stipulations by the plaintiff, where Ms suit was founded 
on other stipulations in the same contract, bn^eii by defendant, 

aOt 877. 

418. Hookv&Stovall— Measure of dami^ges for unsouadnessywliere sound- 
ness has been warrantedn^ ^^e difference between the valne of the 
property, sound, and its value* unso«ndr-the agraed price being 
taken as the standard of the former, and tiie latter being propor- 
tioned thereto, 80i ^^' 
486. Forman vb. Troup— Inlention^^restriction ilpon Infenooe in con- 
struction, aOf ^^' 
Estate taU-— limitation over, OOi 641. 
517. fiayor (The) vs. Arnold— Offianoe of which a party is ooavieted un- 
der a City ordinance must be that for whleh be is prosecuted and 
called upon to answer, aO> WI, 
698. Burton vs. Black— Bstate tail— limitation over, 00» "f^^- 
707. Tennel vs. Ford— Estate tail— Umitation over, 80 8lt 
800. Durham vs. Keaton— Appeal by one of seversl co-parties leaves the 
rights and liabilities of those not appealing, aa toed by the tint 
verdict. The verdict rendered on the appeal trial will not affect 
them, 8ILf 675. 
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71. Erans vs. Lipscomb — Declanttions of the alleged dcfuor, as evidence 
of a gift, 81. 127. 

117. CoUler tb. Perkerson — Contract by highest bid at Sheriff's sale is not 
more sacred than any other. The Statute giving an action at law for 
fiulore to comply with the bid does not preclude all defence or ex- 
cuse for such &ilure, 8IL> 399. 

:i6*2. Welker vs. Wallace— Partership is not chargable, though it received 
the ftiU benefit of the transaction, if credit was given to one mem 
ber of the ten, on his own security only, 81» 0^8. 

fi^\. Lawson vs. Powell— AdmL<»ions, etc., of administrator affect the es- 
tate, 8X) 692. 
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HOV. SDWAXB T. HILI. 



TsDVP ScFESioB OouBrr, Kotkkbbr Tum, 1860, ) 
Wedmaday maminfj November 21. ) 

Detlii lias again invaded our brotherhood. Hon. Edwabd 
YouHG HiL.T« is no more. His journey on e^rth ended last 
Q%ht| and to-day he will be consigned to the silent mansions 
of the dead. 

Only a few days ago be moved among us in life and health 
and hope. Impelled by an ardent patriotism, for which he 
was ever distinguished, he met his neighbors and fellow-citi- 
zeoa last Saturday in political council, and in response to 
their wishes, attempted to address them on the momcutons 
isBues that press upon our country. In the midst of an 
able and eloquent speech, his powers suddenly failed, his 
voice faltered, his vision grew dim, his frame quivered and 
sank into paralysis, and his once vigorous and noble intellect, 
s^pathising with the body, lost much of its wonted force I 
and fire. From that time he declined rapidly, until the final 
sommons came and delivered him from the weakness, and 
the pain, and the sorrows of mortality. 

Judge Kill was born in Abbeville District, S. C, on the 
10th day of January, J 805. At the age of fourteen yeari 
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le was sent to Athens, 6a., to a preparatory school under 
he care of Dr. Moses Waddell. He soon entered Franklin 
College, and there he graduated with honor in 1824:. In the 
ollowing year he commenoed the study of law, at Monti- 
ello, in the oflBice of CoL Warner. Having completed his 
ourse, and been admitted to the bar, he was elected Solid- 
or General of the Ocmulgee Circuit. He next, at different 
[mes, rq)fe8ent6d the County of Jasper in both bi^auches of 
be Legislature, and then succeeded Judge Polhill as Judge 
f the Ocmulgee Circuit While still residing in that Cir- 
uit, he was elected Judge of the Coweta Circuit, and re- 
loving at once to LaGrange, his first appearance among us 
ras in the character of a Magistrate. Being twice re-elect- 
d, he continued to preside with signal ability, and with the 
pprobation of the bar and the people of the whole Circuit, 
ntil the Autumn of 1853, when he voluntarily retired from 
le bench, and resumed the practice of his profession. In 
36 mean time, standing^ high in the esteem and confidence 
f his political friends and associates, he was nominated, in' 
849, as their candidate for Governor ; and although defeat-' 
i, he bore himself gallantly in the contest, and received all 
le support that the state of politics in Georgia at that time 
^ould enable the most popular leader of his party to com- 
land. 

For every position of public trust to which he was called 
e was peculiarly well qualified. As a Judge he was emin- 
[itly distinguished for a prompt and clear perception of all 
le points in a case, and for the ease, grace and vigor with 
hich he separated, arranged and combined them. He pre- 
mted, with ready skill, the correct solution of almost every 
itricate question. Besides the advantage of legal learning, 
e possessed what may be called natural aptness for judicial 
motions. Even had he not been a great Lawyer we could 
[most say he might still have been a great Judge. In the 
loral attributes of a good magistrate, he was no less eminent 
lan in the intellectual. Scrupulously honest, he guarded 
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inceesantly ag&iB6t the inroads of paseion and prejudice, and 
held the scales of justice with an even hand. To do right 
was his constant aini. 

In private life, he was so pre-eminent that even the parti- 
ality of friendship is scarcely able to do jastice to his mem- 
ory. Kindness of heart, amiability of temper, urbanity of 
manners, generous hospitality — are ideas associated with his 
name, in the minds of all who knew him. !None of us can 
think of him without reverting at the same time to these ad- 
mirable traits, which have shone so conspicuously in his life 
and character. As a husband and father he was all that 
affection — the most tender affection — could make him. In 
every relation, domestic and social, he was more and better 
than it falls to the lot of many to be or become. Therefore, 

ReaoLved^ 1st. That in the death of the Honorable Edwasd 
Y. Hill, one of Greorgia's brighest intellects has been ex- 
tinguished ; a profound lawyer, an upright judge, a spirited 
and patriotic citizen, an affectionate, devoted friend, a gal- 
lant gentleman, an honest man, has departed ; a noble heart 
has ceased to beat. 

Resolvedy 2d. That we tender his afflicted family our warm- 
est sympathy for the loss which they, in common with our- 
selves, our State, and our whole country, have sustained. 

Resolved^ 3d. That this Court stand adjourned until to- 
morrow morning, as a tribute of respect to him who has 
so long adorned its bench with such distinguished ability ; 
and that the Bar, in a body, attend his funeral this after- 
noon. 

BtmH/oed^ 4th. That this report and these resolutions be en- 
tered upon the minutes of the Court, and that the Clerk fur- 
nish a copy of the same to the family of our deceased brother; 
and that the Chairman of this Committee report these pro- 



ceedings to fhc^ Sapreme Owrt of this State, «t thei ami term 

in Atlanta. 

M. M. TIDWELL, 1 

TH08- L. COOPEE, I 

BEN J. H. BIGHAtf, VOommittee. 

P. O. HARPER, 

L. K BLECKLEY, j 

It is ordered that theee resolutions of the committee be en- 
tered on the minntes of the Court, and their request com- 
plied irith. And that, in token of our respect for the memory 
of the deceased, this Court be now adjourned till to-morrow 
morning. 

O. A. BTILL, J. S. C, 0. C. 
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OASES 

ARGUED AND DETERMINED 

IN THB 

SUPREME COURT OF THE STATE OF GEORGIA, 

AT MILLEDQEVILLE, 



Present— JOSEPH R LUMPKIN, CJhief Joitioft. 
DAWSON A. WALKER, ) Tnii«- 
IVER80N L. HARRIS, \ J««««^ 



WiuAAU E. Abcheb, plaintiff in error, vs. The SxiiTE o» 

Oeobgia, defendant in error. 

In admiakfeiliig the Codt in trials for murder, foanded on direct proof, the Court ehonld 
■oi diei^ge tlM jury that they eea reoommend te mercy, hat thoiild chttge dittfocUy th»t 
th^ en reeomraend Imprkonment in the Penitentiary for life. 

Harder. In Fayette Superior Oonrt. Tried before Judge 
Wabidsb. September Term, 1866. 

The plaintiff in error was tried for the offence of Murder. 

At the request of the Solicitor General, the Court instruct- 
ed the Jury, that if thej found the prisoner guilty, they 
might, if they thought proper to do so, recommend him to 
the mercy of the Court. 

After a verdict of guilty, counsel for the prisoner made 
this charge one ground, among divers others, of a motion 
for a new trial. The Court refused to grant a new trial, sxxd 
that refusal is alleged as error. 

Hie jury having, by their verdict, recommended the pris- 
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WilUmn 1. Archer ra. The State of Oeozyrla. 

oner to meroj, the Court sentenced him to coDfinement in 
the Penitentiary for life 

TmwELL & Calhouh for plaintiff in error. 

HtJLBBT (Solicitor G^eral) and Stewabt for The State. 

Lumpkin, 0. J. 

Archer was convicted of murder in Fajette county, and 
sentenced to impriBonment for life. He moved for a new 
trial on various grounds — that the verdict was contraiy to 
evidence, newly discovered evidence, &c. It is complained, 
that when the Judge asked, if he had omitted to charge any- 
thing, he was reminded by the Solicitor General, that he had 
not stated to the jury that they might recommend to mercy — 
that the Court made the suggestion, but it seems, without ad- 
verting to the new clause in the Code upon this subject. — 
See Section 4220, par. 5, which reads thus : " The punish- 
ment of murder shall be death, but may be confinement in 
the Penitentiary for life, in the following cases: 1. By sen- 
tence of the presiding Judge, if the conviction is founded 
solely on circumstantial testimony, or if the jury trying the 
traverse shall so recommend. In the former case it is dis- 
cretionary with the Judge ; in the latter it is not. 3. Hy 
commutation of the Governor. 3. By act of the General 
Assembly." 

Thus it will be perceived, there are two cases where the 
prisoner may be puuiBhed by confinement in the Pehitentia- 
ry for life, if convicted capitally : 1st. "When the conviction 
is founded solely on circumstantial evidence, when the Judge 
may or may not commute the punishment in his discretion. 
3. If the jury trying the traverse shall "so recommend;" in 
that case it is not dii'cretionary, the Judge is obliged to com- 
mute the punishment: — in the latter case, the jury direct 
the punishment end not the Judge. 

Nviw the Judge, when his attention was called to the sub- 
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ject by the Solicitor General, said to the jnry, that tlu»y 
might recommend to mercy, and they accordingly did so; 
bnt. that was not the idea of the Code. It was not that the 
jary should recommend to mercy, bat that tlicy should re- 
commend specifically that he should be imprisoned in the 
Penitentiary for life, instead of being hnng. Perhaps, if this 
alternative had been distinctly presented to the jury, they 
might have found an inferior grade of homicide. True, the 
Judge, with that humanity which characterized his conduct 
throughont the trial, seized upon the recommendation to 
mersy to commute the punishment from d^ath to perpetual 
imprisonment, although this form of the recommendation 
was not authorized by the Oode. Still, I repeat, that the 
jury might not have found the prisoner guilty of murder, if 
they had known that their recommendation to mercy was 
to have the effect of imprisoning him for life. 

As all the other irregularities complained of may be cor- 
rected on another trial, it is needless to allude to them now ; 
and we especially refrain from expressing any opinion upon 
the facts of the case. On the main point, viz : who made 
the first attempt to shoot, hangs their case; and as to that, 
the testimony is contradictory. It is peculiarly for the jury 
to settle that matter. 

We cannot but express our regret, as we have done before, 
that counsel for the State should permit their zeal to betray 
them to comment upon facts not proven before the jury. 
They owe it to themselves as honorable men to abstain from 
this too common practice. And even in this Court, where 
there is no excitement to mislead them, counsel here per- 
mit themselves to state facts not in the record, and this 
makes a lodgment in the mind, which, if it does not warp 
our judgment, embarrasses the investigation. This practice 
might justify a stern rebuke, even to the setting aside of the 
verdict procured, in part, in this way ; but we trust this repro- 
bation of the practice, again solemnly reiterated, will suffice 
to cure the evil. To an ingenuous mind the consciousness of 
liaving contributed to deprive a fellow-creature of life, ^"^ 
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J. A. Amrioy Jfe Op. ftr Andetaon, Adair A Co. 

liberty, by fbreing into the argnment of the case gratititoiu 
statementSy not authorized by the proof, would, it seems, be 
pnniBhrnent enough. 

Judgment reversed. 



J. A. Anbley & Oo., plaintiffs in error, yb. Andkrsov, Adaib 

& Co., defendants in error. 

A. a coBUBiMiOD BMrcham of Atlanta, had In store 20 hogiheada of Bogar, bekmgiQsr to H, 
which hJ nUstake he sent to B. of Angneta, to be Bold for Confederate notet, at 58 oentB, 
per pound. B, made the ule and tendered the proceeds to A, who having learned the mis- 
take tn tho mean tUnei, reftued to receive them, daindng the sngan instead. B. also ten- 
dered the notes to H, who reftued to receive fhem. B, deposited the amount In hand, in hf s 
own name, notifying A; that it was so deposited, and was subject to hie order at any time. 
A. brought anactinn of Troret against B, for the sugars, and pending the litigation the sotee 
became worthless :— Held that A. is not entitled to recover; that the Confederate notes 
were the property of A. In the hands of B., and that B. was not an i^furer againat depre- 
dation, but was bound for only reasonable care in keeping the notes, and to deliver them 
whenever A. would receive.them. 

Trover. In Biehmond Superior Court. Tried before 
Judge W. M. Rehsh. April Term, 18fi6. 

This action was brought in August 1863, by Anderson, 
Adair & Oo«, against J. A. Ansley & Co., to recorer for the 
conrersion of twenty hogsheads of sugar. 

The defendants, after the usual plea of not guilty, plead ae 
follows : ^ That the plaintiffs at the time alleged in ^eir pe- 
tition were not possessed of the said goods and chatties in 
said petition mentioned, or any of them, or any part thereof, 
as of tiiieir own property, in manner and form as alleged. 

That on the twenty-fourth day of February, eightew hun- 
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dred and sixt j-three, one John L. Harris, of LaGrange, Geor- 
gia, anthorized them to sell certain of his sngars, held by 
the plaintiffs, and ioBtrncted plaintiffs to send these defend- 
ants samples thereof. 

'^That thereupon plaintiffs sent to defendants s&mples of 
ninetj-five hogsheads of sugar, as the property of, or ander 
the control of, said Harris, and by which samples, the said 
ninety-five hogsheads were sold on the fifth day of March, 
eighteen hundred and sixty-three, by these defendants, and 
on their arrival were delivered to the purchaser : That of 
this ninety-five hogsheads are the twenty sned for by the 
plaintiffs, and which subsequently were ascertained to be 
the property of one John Harris, of Ooviugton, Georgia, and 
not to have been under the control of said John L. Harris. 

*^ That these defendants were not guilty of any conversion 
of the said twenty hogsheads, but allege the sale of the same 
to have been caused solely by the mistake of the plaintiffs 
themselves, which was not discovared until the entire lot of 
twenty hogsheads, except one, was delivered to the purchaser. 

^^13iat they are Factors and Commission Merchants: that 
the twenty hogsheads of sugar sued for were sold by them on 
the fifth of March, eighteen hundred and sixty-three, by a 
mistake of the plaintiffs: the same haviug been shipped by 
the platntifb to defendants, supposing them to be the pro- 
perty of one John L. Harris, who had authorized the defend- 
ants to sdl his sugars then with plaintiffs : that upon making 
such sale and rendering account thereof, to said John L. Har- 
ris this mistake was discovered, and thereupon these d^end- 
sats tendered the proceeds thereof, amonntiag to twelve thou* 
sand four hundred and seventy-eight dollars and seven cents, 
in Oonfederate States Treasury Notes, to John Harris, the 
trae owner, and to the plaintiffs, both of whom refused to 
reodve the same, by reason of which they remained in the 
hands of these defendants and have since become and now 
sie utterly valueless. 

'* Tkai no converrion of the sugar, or its proceeds, was ever 
made by (Siese defendants/' 
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The following facts, agreed on by the coaosel, were sub- 
mitted to the jury: 

Oq the 23d Febrnarj, 1863, John L. Harris, of LaOrange, 
Georgia, came to the city of Angosta and employed the de- 
fendants, who were Factors and Oommission Merchants, to 
sell certain sugars for him, which were then in the posses- 
sion of the plaintiffs in Atlanta, and telegraphed the plain- 
tiffs to send samples of his sAgars to the defendants. On 
the 24th February, the said John L. Harris, in the office of 
the defendants, wrote a letter in their presence to the plain- 
tiffs, stating the fact of having telegraphed, and advising 
them that he had authorized defendants to sell the sugars at 
58 cents per pound, delivered in Angnsta, no statement being 
made to the defendants of the amount of the sugars. 

The plaintiffs received the telegram and letter, and on the 
27th February, shipped to d^endants samples of ninety<-five 
hogsheads of sugar as per instrnetions, marked J. L. H., 
E. B. W. and H. 0. & Co. 

Upon the receipt of the samples defeiidants sold the sugars 
to James A. Gray, March 5, 1863, at 58 cents per pound. 
Ninety-five hogsheads were sold and delivered: ninety-three 
on the 12th, and two on the 20th Mai ch, 1863. Immediate- 
ly after the sale, notice was given to John L. Harris that the 
proceeds were subject to his order. Upon the receipt of this 
letter, John L. Harris wrote to plaintiff that |;hey had made 
a mistake in sending too much sugar. Upon the receipt of 
this letter the plaintiffs investigated the mattei^ and found 
that they had shipped twenty hogsheads of sugar marked EL 
C. & Co., belonging to John Harris, of Covington, Georgia, 
suppociing that the entire lot was controlled by John L. Har* 
ris, 01 LaGrange. That on the 18th March, they wrote de- 
fendants to this effect, who received the letter on the 19th, 
and this was tlie first information received by defendants of 
the mistake. 

That all of the sugars had then been delivered to the pur- 
chaser, except two hogsheads, of which one only was of the 
n. C. & Co. lot : that defendants endeavored to rescind the 
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sale to Gray, to the extent of these 20 hogsheads of sngar, 
which he. Gray, declined to do. 

The defendants then tendered the proceeds in Confederate 
Treasury Notes, for which the sale had been made by direc- 
tion, and wliich amounted to twelve thousand four hundred 
and seventy-eight dollars and seven cents, to the plaintiff?, 
Anderson) Adair & Co., who refused to take it, claiming the 
sugars instead. A tew days after, John Harris, the owner, 
called on the defendants, and they tendered the same amount 
to him, which be refused. Defendants then deposited the 
amomit to their credit in Bank, notifying the plaintiffs that 
it was subject to their order at any time. The deposit was 
a general one, and January 6th, 1864, the amount was again 
formally tendered to the plaintiffs and refused : it was then 
again deposited in Bank. It was admitted that Ansley had 
a deposit at all times more than sufficient to satisfy plain- 
tiffs' claim. In the interim, John Harris, of Covington, 
after having refused to accept the proceeds of the sale, setup 
a etaim against the plaintiffs, which was submitted to arbi- 
tration, and an award was found against the plaintiffs for 77i 
cents a pound, April 24, 1863. 

This they paid, and to the October Term, 1863, of Bich- 
mond Superior Court, brought their action of Trover, for 
the said twenty hogsheads of sugar, against the defendaats. 
At the April Term, 1865, of said Court, a trial was had of 
the cause before the petit jury. The defendants produced 
the money into Court, where it remained until it became 
valueless, when it was withdrawn. Upon this trial, the de- 
fendants admitted the right of plaintiffs to recover for 
twdve thousand four hundred and seventy-eight dollars and 
seven cents, and a verdict was had for that amount only. 
The verdict having been general, and the plaintiffs' attorney 
refusing the Confederate currency, the defendants, in view 
of the then condition of political affairs, on the 24th day of 
April, 1865, entered an appeal, and the case came up for 
trial at April Term, 1866, on appeal. 

Tke plaintiffs, conceding that they had no right to a larger 
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amount, claimed a verdict against the defendants, for two 
thousand four hundred and ninety-five dollars and sixty-one 
cents, being the amount the Confederate money tendered 
Aem was wot*th on the 5th March, 1863. Defendants, 
waiving all exception to the form of plaintiffs' action, but 
desiring, if the plaintiffs were entitled to recover in any 
form of action, to have it determined, insisted that under the 
circumstances they were not liable to plaintiffs for any 
amount whatever. 

The Court charged the jury that if the identical money 
tendered had been kept separate from all other, and marked 
as the plaintifis', or had been deposited to credit of plaintiffs, 
it would have been at their risk, but having been used by 
defendants as their own, by being deposited to their credit, 
they must abide by the depreciation, and be held liable for 
the value of the Confederate notes at the time of the tender. 

The jury, under this charge and under the direction of the 
Court, found for the plaintiffs the sum of two thousand four 
hundred and ninety-five dollars and sixty-one cents, to be 
paid in gold ; the same being the admitted value in specie 
of the net proceeds of the sugar on the day of sale. 

To this charge and direction of the Court, the defiendants, 
by their counsel, excepted, and now assign the same as error. 

KnxiEB, for plaintiffs in error. 

Gould, for defendsints. 

n ALKSJIt, J. 

Which of these parties ^should sustain the loss of the pro- 
ceeds of the sale of the sugars ! Most assuredly the party who 
was at fault Which party, then, was at fault t Theplatntiflb, 
by mistake, wrongfully sent the sugars to defendants to be sold. 
John L. Harris wrote to plainti£b that he had authorized de- 
fendants to sell his sugars at 58 cehts per pound, delivered m 
A^uguita, no statement being made to defendants of tiie 
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amonnt of Ae sngars. PlaintiffB had possession of Harris' 
sogarsy and under an order £rom him to send his sugars to 
defendants, they sent the twenty hogsheads in controversy. 
They were, with the others, sent by the plaintiffs to be sold 
and delivered ; the defendants did sell and deliver, and im- 
mediately proposed to account for the proceeds. In what 
respect were they at fault? According to Harris' orders 
they made the contract of sale, and according to pUivntiffi 
sMement as to the qucmtUy^ they made the delivery. They 
proposed to account with John L. Harris, and with the 
pbitttiflEk, and with John Harris, the true owner. Neither 
John L. Harris, their supposed principal, nor the plaintiffs, 
who had sent them the sugars, nor John Harris, the real 
owner, would receive the money. 

Samples of each hogshead were to be sent hy thepUiintiff^ 
and the contract of sale was to be made by the sample sent 
Plaintiffs aent ninety-five samples, and when notified of the 
making of the contract of sale, sent the same nnmber of 
hogsheads, which included the twenty in controversy. Un- 
der these circumstances, the making of the sale by defend- 
ants could not be considered, as against the plaint^s, a 
wrong. 

It was urged that defendants were at fault iu not learning 
from John L. Harris how many hogsheads he proposed to 
BeQ. But this was a matter of indifference to them. They 
were commisedon merchants, and of course were willing to 
sell whatever amount he might have sent to them for that 
purpose. 

Defendants sold the sugars, and tendered tihe proceeds, in 
Confederate States Treasury notes, for which the sale had 
hem made ly direction, to the plaintiffs, who refused to take 
it, cUmming the sugars instead ; and the question then with 
them was what l2iey should do with the proems. The srie 
"by direction" had been made for the Confederate notes, 
whidi notes were in the hands of defendants, and rapidly 
depreeiating; and it was not surprimng that the defendants 
should be anxious to relieve themselves from liability on 
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account of this fund. They offered to pay it to anybody 
that they thought had any color of right to reoeive it, bat 
no one would take it. Finding they could not pay it to any 
one authorized to receive it, they '' deposited the amatmt to 
their credit in bank, notifying the plaintiffs that it was sub- 
ject to their order at any tifneJ^ Here, it is insisted, the 
defendants committed a fatal error. Judge Stephens, who 
argued this case the second time for plaintiffs, seenied will- 
ing to admit that up to this period the plaintiffs were alto- 
gether at fault, and defendants were blameless. But he 
insisted, as had our learned brother Gould at the preceding 
Term, that defendants, by making a general and not a special 
deposit " to the credit of the plaintiffs," and by not keeping 
" the identical money tendered separate from all other, and 
marked as the plaintiffs'," made themselves the debtors of 
the plaintiffs for the amount ; in other words, that this de- 
posit, made under these circumstances, was a conversion of 
the bills to their own use, and they must account for the 
value of the notes at the time of the tender ; and such was 
the view taken by the learned Judge who presided on the 
trial. Let us examine this view of the case, as well as the 
authorities relied upon to sustain it. 

On the first argument, two cases were read to support this 
view of the question: Hobinson^ Clerk, vs* Wardj Gtent, 
etc., 2 C. & P. 59 (12 E. 0. L. B. 449), and FhiUipe, ExV., 
vs. Lamary Sheriff, 27 Ga. R. 228. The case first cited was 
where a Solicitor received, on the 21st August, 1824, £5300, 
out of which he* was to pay certain incidental expensesi and 
place the residue in the funds. The defendant, previously 
to the 10th September, paid the identical notes received, to 
the credit of his private account, at his banker's ; the hamk 
paid during the 11th, hut never paid after that. The ques- 
tion was, which party should suffer hy the failure of the 
hanky the depositary. Under these foots, the Oourt says : 
'^ The defendant should have paid this money into a banker's 
hands, by opening a new account in his own name, ^ for the 
credit of Robinson's estate,^ and so to ear-mark the money 
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as belonging to that estate ; thus it wonid liave been kept 
separate. Bat if the person having the money mixes it with 
his own, he thereby makes himself personally debtor to the 
estate. Here the defendant has mixed this money with his 
own, by paylns: it to the credit of his private account at his 
bankers; and he is, therefore, liable to this action." This 
case, doubtless, controlled the judgment of the Court below, 
for in his charge to the jury he says: " But having been 
used by defendants as their own, by being deposited to their 
credit, they most abide by the depreciation, and be liable 
for the value of the Confederate notes at the time of the 
tender.'' The facts of the two cases are by no means simi- 
lar. In the case cited, an attorney received money to be 
invested in the funds, and between the time of its receipt 
and investment he deposited it with his banker, in his own 
name, and the hanker failed within a few days after the 
deposit. In the case at bar, the factor had received the 
property of his prmcipal^ tendered it to him repeatedly, and 
being unable to get him to receive it, placed it with a safe 
depositary, subject to the order of the plaintiffs at any time. 
Plaintiffs refused the notes tendered, to which they were 
entitled, and claimed the sugars instead, to which they were 
not entitled. The defendants made the deposit in a place 
where the funds were always accessible to the plaintiffs ; for 
there has not been a day, from the date of the tender to the< 
present time, when the plaintiffs could not have obtained the 
notes if they had desired to do so. The difficulty about the 
matter was, that the notes were precisely what the plaintiffs 
did not want ; all the time they were " claiming the sugars 
instead." If the bank in which the notes were deposited 
had failed, and plaintiffs had sued defendants to recover their 
value, then perhaps, the principle of Ward and Hobinson 
might be nearer applicable to the case. Under the existing 
facts, the case is not in point. The case in 27 (7a. was where a 
Sheriff had collected money on an execution for a plaintiff, 
and instead of making the plaintiff, or his attorney, the deposi- 
tary of the money, as the Conrt seemed to think he ought to 
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have done^ deposited it in the Mannfacturers' and MecbanicB' 
Bank of Columbos^ which failed some two months thereafter 
without paying said dq>osit. In that case, the Court held that: 
" If a Sheriff collect money, and of his own accord deposits 
the money in a bank which fails, he is liable to respond to 
the plaintiff." It is a sufficient reply, that in the case at bar 
there is no question arising out of the failure of the depoa- 
tary. The proceeds of the sale of the sugars are, and all the 
time have beon, subject to the order of the plaintiffs. 

On the second argument of the case, stt the December 
Term, Judge Stephens relied very confidently upon the 
case of the FuUon Bank of Jfew York vs. The Marine 
Bomk of Chicago^ reported in 2 WaXLace S. C. R. I have 
not the book before me, but think I recollect the prindpal 
facts of the case and the point decided. Early in 1869, the 
bank notes circulating in Chicago were some five or six cents 
below par, and the Marine Bank issued a notice to its cus- 
tomers, that it could not make collections and remittances as 
theretofore, unless the customers would receive the depre- 
ciated Illinois currency. Subsequent to this notice, the Ful- 
ton Bank sent to the Marine Bank, for collection, notes 
amounting to upwards of $3,000. In May, 1862, the notes 
were paid in Illinois currency, then at a discount of ten per 
cent. 'So notice was given of the collections. In aimwer to 
a letter of inquiry from the Fulton Bank as to how its account 
stood, the Marine Bank answered there was due the amount 
of the collections. By the end of the year, Illinois currency 
was worth only fifty cents on the dollar. The Fulton Bank 
then demanded payment of its claim, and the Marine Bank 
proposed to pay in the depreciated currency— currency 
which had depreciated forty per cent, from the time of its 
reception, until the propo^ payment— the tender of pay- 
ment. It appeared that the currency collected by the Marine 
Bank was credited on the books to the Fditon Bank, and 
went into the funds of the Bank, and waa used in its daily 
business the same as any other currency on hand. No teller 
was ever made of the currency received) to the Fulton Bimk, 
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until the settlement was demanded at the end of the year. 
Under this state of affairs, the Court held that the Marine 
Bauky having in Maj received the currency, and used it as 
it did its other fands; credited the Folton Bank with the 
amount on ils books, and never having tendered the currency 
until it had depreciated from ten to fifty per cent.; that the 
Marine Bank thereby made itself the dd^ of the Fulton 
Bank, and liable to pay the value of the Illinois currency at 
the time of its reception. This is a very different case from 
the one at bar. Suppose that, instead of keeping and using 
money as it did the other funds of the Bank, the Marine 
Bank had immediately notified the Fulton Bank of the col- 
leetion, and tendered in payment the currency received, and 
the Fulton Bank had refused to receive it, although it had 
authorized the reception of the currency in payment of the 
claims ; suppose that the Marine Bank had then deposited 
the amount in some other safe bank, and notified the Fulton 
Bank that the money was so deposited, and was subject to 
its order at any time ; and after this the Fulton Bank, all 
the time refusing to receive the currency, had sued the Ma- 
rine Bank for the value of that identical currency which had 
been tendered and refused, and which wa^ever subject to its 
order. Suppose all these facts to have appeared, is there 
anything in the case which would raise a presumption that 
the Oonrt would have held the Marine Bank liable ? I think 
not. Ajid yet, to make this case ana^agous to the one at 
bar, all these supposed facts would have to appear. I admit, 
that some of the language used by that Court in delivering 
the opinion, would seem to be in favor of the position as- 
sumed by counsel for the plaintifiis, yet the language of the 
Court must be considered in relation to the facts of the case, 
and thus show a case altogether different from the one at 
bar. 

The question here is who shall suffer the depreciation of 
these notes, which belonged to plaintiffs — ^were tendered to 
them at the proper time, and refused. This is not the ordi- 
nary case of a d^tor^ making a tender of money t^ ^^-^ 
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creditor ; bat that of a factor, with effects in his hands be* 
longing to his principal. Of coarse, if a debtor make a 
tender of money to his creditor, which is refused, the effect 
is to protect the debtor from interest and costs ; the debt re- 
mains still due, and the debtor must keep in^eadiness to 
pay whenever the creditor will receive. Bat a factor is not 
an insurer ; he is bound to exercise reasonable care, skill and 
diligence in taking care of the effects of his principal, and 
when he does this he is not liable. Did defendants exercise 
such care'in this case ? ^^ The avunmV^ was deposited in a 
solvent bank, ^^ subject to the order of the plaiiltiffs, at an j 
time,'' and when sued, defendants brought the money into 
Court. The defendants, all the while, were trying to pay 
the Confederate notes, and the plaintiffs as earnestly trying 
to get something else, until the notes became utterly worths 
less. In March, when the notes were tendered and refused, 
the plaintiffs were " claiming the sugars instead ;" and to the 
October Term of the Court thereafter, they sued defendants, 
not to recover the Confederate notes, or their value, bnt to 
recover damages for the wrongful conversion of the sugars. 
On the final trial, however, in April, 1866, when they find 
that they must fail in their action of Trover, the plaintiffs 
ratify the sale^ and ask that defendants pay the value of the 
Confederate notes at the date of the tender. They admit, 
that the notes were tendered at the proper time, and the 
proper amount, which amount was subject to their order at 
any time ; but inasmuch as the deposit was in the defend- 
ants' name, they must now pay what was the value of the 
notes at the time. The money was in bank, subject to the 
order of the plaintiffs, and '^ the presumption is that a check 
would have been paid if diligently presented." Per Kent. 
J. — Oruger vs. Armvtrong^ SJ.G,9. Marzetti vs. WUUamSj 1 
B. <b Ad. 415 (20 E. C. L. R. 541.) If the money which has 
been tendered becomes, after a refusal to accept thereof, cur- 
rent at a less value than it was current when the tender was 
made, the party who refused to accept the money must bear 
the loss. 9 B(»c. Air. 817 ; Bawo. Ed. 
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This lofis was not occasioned by any negligence of the de- 
fendantd, or of the depository, but from an inherent defect 
of the property itself. In effect, plaintiffs neglected their 
property until it died of disease, the seeds of which Were in 
it at the tirac it was received by defendants. For snch a 
loss plaintiffs ask defendants to account. This is the whole 
ease, and wc think defendants ought not to be made to ac- 
count. The Court below held defendants to be liable, and 
in so holding Judge Lumpkin and I think he erred. 

Judgment reversed. 



Habsis, J., Dissentiug. 

My coDvictions of the law of this case, under the agreed 
statement of facts, are so fixed from a very careful consider- 
ation of them — that I cannot by any process of reasoning, 
bring my mind to assent to the judgment rendered by the 
majority of this Court. 

I exelade as wholly immaterial to a proper decision, all the 
facts as to the mistake about the sugars— which party was niost 
in fault — as also the form of action brought. I admit broad- 
ly that Anderson, Adair & Co., were blameable in not re- 
ceiving the Confederate notes for which the sugars were 
sold by Ansley & Co., when Jlrst tendered in Court. They 
were in truth and right at that time the property of Ander- 
son, Adair & Co. Anderson, Adair & Co. had then no 
claim in law or equity whatever for the sugars sold by Ans- 
ley & Co., but only to the Confederate notes paid for them 
by the purchaser. I apprehend that no lawyer will dispute 
the proposition that, after making the tender, Ansley & Co. 
could, by bill in Equity, have compelled Anderson, Adair & 
Co. to have received said notes in payment, and to have 
granted to them a full acquittance from all liability for the 
sogars. But no step of this kind was taken for their pro- 
tection« Ansley & Co., had they sealed up in a package the 
Confederate notes tendered by them, and deposited that 
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package in some aafe and naoal monied depositorj, m^ectto 
the order t^Anderecm^ Adair & Co.y and promptly notified 
them of sncli Bpecial deposit — might also in tim mode have 
e3^onerated themselveB from all liability which might subse- 
quently arise from the depreciation or destruption of said 
notes* Neither the one coarse or the other indicated, was 
resorted to by Ansley & Co. 

So far from taking any step whatever, indicative of th^ 
considering and treating the Confederate notes as the sole 
property of Anderson, Adair & Co., they withdrew, immedi- 
ately after the tender, the notes from Court, and dqnmted 
them as money in Bank to their ovm credit^ a/nd mixed them 
with their (yam monies in said ineliUitiony and continued to 
use them hy checking on their genercd dq^osit a^soountfor two 
years as thm* own property, 

I think that these notes were undeniably the property of 
Anderson, Adair & Co. The tender admits the fact. The 
mixing of these notes with their own monies by a general 
deposit to their own credit^ and the use of them by cheeking 
on that general deposit was an actual conversion. 

The simple question upon this state of facts, and the only 
legitimate one in the case is, whether Ansley & Co., did not 
make themselves responsible by these acts to Anderson, 
Adair & Co., for the value which these Confederate notes 
had at the time of their conversion ? There is no question 
in the record as to what care Ansley & Co., were bound to 
use in reference to the notes tendered — but simply could they 
use them, could they appropriate them to their own busi- 
ness transactions — could they o<»ivert them to their own use 
without making themselves responsible for their value at tiie 
time of the conversion ? . 

One of the distinguished counsel of the defendants in error 
asked ^' after the tender and refusal to accept, did the Con- 
federate notes become a waifj which might be taken posses- 
sion of by any comer or goer, and appropriated to his own 
purposes without responsibility to the ownw ? Did they be- 
come lawful objects of general plunder ? Or did they still 
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remain the property of Anderson, Adair & Oo. ! If they 
Btill remained their property, they may have been in a very 
bad situation, indeed ; with nobody bound to take even tne 
least oare of them, bat surely they were not in a situation 
quite so bad as that Ansley & Co. eould lawfully take them 
and appropriate them to their own use ? Hence, the same 
repeated question returns on us, did Ansley & Co. appropri- 
ate these notes to their oion vMf Was the legal effect of 
their treatment of them a conversion ? 

That the use of them, by Ansley & Co., was a conversion, 
is demonstrated by a case in 2d WaUace Re-ports p. 252, with 
a force and perspicuity which 1 had hoped, would have led 
my colleagnes to agree with me. The case was The Marine 
Bulk of Chicago^ after having given notice to all its custom- 
ers, inclnding the Fulton Bank of New York, that it would 
make collections only in the bills of the Bank of Illinois, 
(then at a discount of ten per cent.,) and after waiting a rea- 
sonable time, without getting any countermand of the Ful- 
ton Bank's previous order to proceed with the collection of 
the ipromissory notes which were held for it by the Marine 
Bank, did proceed with the collection, and collected on notes 
belonging to the Fulton Bank, $3,037, in bills of the Bank 
of niinois, and placed the money to the credit of the Fulton 
Bank, with notice, that it was subject to the order of the 
Fulton Bank at any time. About a year afterwards, the 
Fu!ton Bank demanded a settlement. The Marine Bank 
offered to pay in the bills of the same Illinois Bank, (which 
had then fallen fifty per cent below par,) Ijut not the identi- 
cal bills which were received on the collection of the notes. 
On these facts the Supreme Court of the United States, Mr. 
Justice Miller delivering the uTiammous decision of the Court, 
held in affirmance of the judgment below, that the Marine 
Bank was bound to account for the value which the hilU of 
the Bank of lUinsoia had at the time of the collection, Tho 
Court held, that the collection in that currency, was a proper 
(fntj after the notice which they had given, that they could 

«ot make collections in any other. 
2 
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The onlj qacBtioa in the case, as it is in this, was : How 
did their treatment of the Illinois Bank notes affect them ! 
The decision of the Sapreme Court of the United States was 
that it made the Marine Bank liable for the valne of the Illi- 
nois Bank notes, at the time when the Marine Bank placed 
them to the credit of the Fulton Bank of New York, and 
thereby mioaed them with its own fundsy which were used in 
its daily business. The Court said : '^It is true, that it is not 
in evidence what precise use was made by it of the money 
received for the collections, but it is proved that it was 
placed with the other money of the Marine Bank, and used 
in its daily business as its own." Again, the Court say : 
"If it was defendant's money, it was all right, because it could 
do as it pleased with its own ; but if it was the plaintiff^ » 
money, held by defendant, as its agent, then the use of it by 
defendant would seem to be a conversion.^'^ 

Is it not manifest that the decision in WaUace's Tteporis^ 
goes upon the hypothesis (and is it not undeniably true) 
that the Illinois Bank notes still remained the property of 
the Fulton Bank, and that as the Marine Bank, by placing 
them with its own funds, and using tliese mixed funds in its 
own daily business, converted them^ and thereby became liable 
for the value they had at the time of the conversion ? 

Now, applying this principle to the case discussed, if the 
Confederate notes remained the property of Anderson, Adair 
& Co., after the iSrst tender in Court, then Ansley & Co. 
converted t/iesa notes hy mixing them up in a general deposit 
in Bank with their funds^ on which they daily checked^ in 
transacting their commission business, and in buying and 
selling, and by thus using these Confederate notes, the un- 
questionable property of Anderson, Adair & Co., and not 
their own. 

This mixing up of the funds of Anderson, Adair & Co., 
with their own, and thereby destroying the identity of those 
Confederate notes, and the use of both together indiscrimin- 
ately, was an actual conversion by Ansley & Co. 
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This was the precise point decided in WaUacej or the case 
decides no point at all. 

Here I might rest the argument, but the view taken of 
the case by the majority of the Court authorizes its exten- 
sioQ. They say in effect that, notwithstanding the mixing 
of the funds — the property of Anderson, Adair & Co., — by 
Ansloy & Co. with their own in Bank — the daily use of them 
in trade — the actual conversion of these Confederate notes to 
their own purposes — that because Ansley & Co., by letter, 
had said, that the Confederate notes were subject to the 
order of Anderson, Adair & Co. at any time, that this letter 
constituted a continuing tender^ and that consequently the 
Botes ioere aU the while^ since the tender in Court, at the risk 
of Anderson, Adair & Co. ; and that Ansley & Co. could 
not be viewed in the light of insurers. To my mind, nothing 
seems clearer than that there was, in fact, but one tender. Its 
legal effect was to exempt Ansley & Co. afterwards from in- 
terest on the amount in their hands and Court costs, should 
Anderson, Adair & Co sue them for it. It had this extent — 
no more — especially as there was no separation of the funds 
— to preserve their identity, and deposit of them to the order 
of Anderson, Adair & Co. 

I apprehend that it is undeniable, that, had Anderson, 
Adair & Co., upon the receipt of that letter, drawn their 
order on the bank where the Confederate notes were de- 
posited, the Teller would not have paid it, for the plainest of 
all reasons : that no funds had been placed on the books of 
the bank to their credit. The refusal to pay in such case 
would not have given Anderson, Adair & Co. a right of suit 
against the bank. This demonstrates the proposition that 
the Confederate notes were not subject to their arder^ and, ne- 
cessarily, that the letter could not connect itself back with 
the tender in Court, so as to invest it with the character as- 
cribed to it, of its constituting ^^ a continuing tender." 

It is a very great mistake of fact, to assert that the Con- 
federate notes were at all times, after the original tender in 
Cotirt, suiiect to the order of Anderson, Adair & Co. So 
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far from thi&beiBg true, (wd I refer to the agreed statement of 
facts made by the Attorneys of the respective parties to sas^ 
tain me,) I assert that they were never for a momerU wbfect 
to the order or control of Andereon, Adair iSkCo.vpto this 
Hmej and hence the leg^ conclusion, that the notes were all 
the while at the risk of Anderson, Adair & Co. is unauthor- 
ised by the facte. 

I declare mj utter inability, in a le^al sense, to compre 
hend that letter as a tender at all ; it contained no money> 
or Oonfederate notes ; th^e was no exhibition of any ac- 
companying it, nor presentment of any for acceptance. 

To term it a tender is to confound, in effect, two things 
that are clearly distinguishable : a mere declaration of will- 
ingness and readiness to pay, with an actual eo^hiiiiian of 
money and offer to pay it 

It should be borne constantly in memory, that a rery long 
interval of time elapsed betwe^i the tender in Oourt and 
the '* letter " spoken of, during all of which Ansley & Co. 
were using the Confederate notes of Anderson, Adair & Co. 
as their own. It is the conversion of them, by the mixing 
them with their own funds in bank, and the use of these 
mixed funds during thie interval^ that fixes the liabjility of 
Ansley & Co. to account for their value, at the time they 
placed them in bank to their own credit, and which de- 
stroys the connexion between the original tender and the 
letter, and strips the latter of the character ascribed to it of 
being ^^ a continuing tender." 

The idea of " a continuing tender " cannot be predicated 
of the Confederate notes originally tendered, as they had 
not been kept separate or marked, so as to establish their 
identitity ; but having been mixed by the general deposit in 
bank, not only with the funds of Ansley & Co., but with 
the funds of other depositors, and the funds of the bank it- 
self. I might safely say, that it was a moral. impossibiUty 
that the Ccmfederate notes, the property of Anderson, Adair 
& Co., could be tendered again, and, consequently, there 
could not have been " a continuing tender of them.'^ 
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P^d out, Be these Confederate notes mast have been, on 
the checks of Anslej & Co., in the proeecntion of trade, or 
to some other depositor with the bank, or by the bank to 
some one to whom it loaned money, or paid a debt, valne 
was ftns received for these notes, and it matters not by 
whom, since it was the act of Ansley & Co. which placed 
them beyond the order or control of the owners. The letter, 
under the circamstances, amounted to no more than an 
averment of readiness to pay to A., A. & Co. an egfual 
amonnt of similar Confederate notes — eqnal on their face at 
the time the letter was written, bat not made equal in valne 
to the Confederate notes of A., A. & Co. at tb^ time of the 
deposit in bank. 

To conclude, Ansley & Co., having failed to adopt any 
one of the means suggested, by which they could have put 
the Confederate notes received by them for the sugars at 
the risk of the owners ; but having converted them to their 
own use, as they did their own funfls, and received value 
for them, it seems to me most unreasonable that now^ wBen 
Confederate notes have become utterly worthless, Ansley & 
Co. are to be permitted to come into a Court of justice, and 
discharge themselves by payment in nmilar Confederate 
notes, which they happened to have on hand when the bub- 
ble burst. 



ILkBCELLA J. SLAtTOHTBB, Administratrix of Wx. M. SlAuoh- 
iXB, deceased, plaintiff in error, vs. Bbtant A. OtrLPEPPSB 
and Matthsw J. D. Culpsppsb, Executors of Davto W. 
CuLFKPPEB, deceased, defendants in error. 
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[1.] TheOidlnanee of 186&, on Hie lulifeet of •^JastlBg certain contracts «pon the |irio> 
clplet of eqnityf doea not impair the obligation of contracts, and thereby yiolate the 
Constttntion of the United States. It ehangei a mie of evidence ; and. In so doing, is 
within (he sphere of ordinary legislative competeney. Whether the GonTCntion that 
passed it had only ppUUcal power, restricti'd to the creation of fundamwdalt organic 
law, was not, in this case, made a qaestion, and is, therefore, left nndedded. 

[9.] Jnrles can neither make contracta for parties, nor mould at pleasure those which 
they haye made for themselves. They shonld, in administering the Ordinance of 1885* 
ascertain, from the evidence, fUrly and honestly, what was, or must have been, the cop' 
tract really made by the parties, and.not sobatitnte therefor any caprice or mere will b 
their own. 

[8.] The verdict in the prosent case appearing to be contrary to the evidence, and gtMf )y 
ui^iist, a new trial was granted. 



Motion for new trial. In Dougherty Superior Oourt 
Decided by Jctdge Hakbkll. At Chambers, July, 1866. 

Upon a rale nisi to foreclose a mortgage on land, granted 
at the instance of Cnlpepper's executors, against Slaughter's 
administratrix, a trial by jnry was had in Dougherty Supe- 
rior Court. The mortgage bore date December 5th, 1861, 
and was made to secure the payment of two promissory 
notes, of the same date, for $7,875 each, one of them due 
January 1, 1863, and the other January 1, 1864, the latter 
bearing interest from January 1, 1863. It would seem, from 
the evidence, that these notes were given for land, sold at 
executor's sale, by the mortgagees, to Wm. M. Slaughter, the 
mortgagor. 

It was in proof that the land sold low ; that nothing was 
said as to the kind of currency in which it was to be paid 
for ; that money was scarce ; that the circulating medium at 
that time was bank bills ; and that the person who cried the 
sale had never, until that day, seen any Confederate money, 
and then saw only one 'note, which a soldier, just returned 
from the artiay, paid to him. There was other evidence, but 
none which materially varied thejbregoing. 

The jury found for the mortgagees only $11,812.50. 

Whereupon the mortgagees moved the Court for a new 
trial, on several grounds ; among them, because the verdict 
was contrary to equity, and contrary to evidence. 
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The presiding Judge granted a new trial, and thiB is as- 
signed as error. 

Lyon <fe Ibviw, and Davis, for plaintiff in error. 

Stbozier & SMmi, for defendants. 

Habjus, J. 

[1.] By an assignment of error, upon the charge of the Judge 
before whonoi this case was tried, we are called upon to ex- 
press an opinion, as to the constitutionality of an Ordinance 
of the CSonvention which assembled in November, 1865, to 
revise and amend the Constitution of Georgia. It is enti- 
tled, '^ An Ordinance to make valid contracts entered into 
and executed during the war against the United States, and 
to authorize the Courts of this State to adjust the equities 
between parties to contracts made but not executed, and to 
authorize settlements of such contracts by persons acting in 
a fiduciary character." 

By the second Section thereof, it was ordained, " that all 
contracts made between the first day of June, 1861, and the 
first day of June, 1865, whether in writing, expressed or 
implied, or existing in parol, and not yet executed, shall re- 
ceiye an equitable construction, and either party, in any 
suit for the enforcement of any such contract, may, upon 
the trial, give in evidence the consideration and the value 
thereof at any time, and the intention of the parties as to 
the particular currency in which payment was to be made, 
and the value of such currency at any time ; and the ver- 
dict and judgment shall be on principles of equity." 

It has been argued that this clause of the Ordinance is 
violative of that prohibition in the Constitution of the Uni- 
ted States, which forbids any State from passing any law 
^' impairing the obligatiop of contracts." 

We cannot think this clause of the Ordinance obnoxious 
to the objection. It does no more, really,^ than change a 
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rule regulating the admission of testimony in Courts of 
law : it removes the obstacles created by technical rules to a 
full enquiry into, and investigation of, executory contracts 
made within the periods of time mentioned. It is appre- 
hended, that to have done this, was within the competency 
of the Legislative power, itself, at any time. Who is pre- 
pared to deny that the Legislature may not, at its discretion, 
alter and amend old rules of evidence, — establish new ? 
Who, that it may not obliterate all distinctions which now 
characterize modes of procedure i^ Courts of law and Courts 
of equity, and to command, if they so enact, that the broad 
and liberal principles upon which justice is administered on 
the Equity side of our Superior Courts, shall apply to ^nd 
control the verdicts of juries on its law side ? 

The Ordinance was intended to do, in this matter, what 
we think the Legislatm'e could have done. As no question, 
as to the extent of the ZegUlative power of a Convention — 
whether its power is other than political, and comprehend- « 
ing ordy fundamental^ organic law — was made or discussed^ 
we will not enter into this profound and high enquiry, bat 
hold the Legislative power of the Convention as competent 
to pass, such an Ordinance as that under consideration. 

[2] We cannot think that, by allowing evidence to be gone 
into as to the consideration of a contract, and the valae at 
any time, and the intention of the parties as to the partioa* 
lar currency in which payment was to be made, and the 
value of the currency at any time, the Convention designed 
to allow juries to soale, or cat down contracts, or to rega- 
late and fix them, by any caprice or will of their own. Lo<dc- 
ing to the distress of the country, loss of property by tlie 
war, etc., to have authorize these, would have invested them 
with the power to make contracts for parties, a power wfaieh 
no Legislature or Convention could confer ; sach power con- 
ferred, would be palpably nnconstitutional. When jaries 
attempt to make contracts for parties, or moald existing 
ones to suit their pleasure, th^y do impair their obligation, 
and such verdicts should be set aside. 
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Ab Mre interpret this Section of the Ordinance, the Con- 
vention meant to authorize the jury, from all the evidence 
by it permitted, to aeroertain, fairly and himeatly, what was, 
or most have been, the contract the parties made. Let us 
attempt to illustrate this idea. .If it was a contract expressed 
to be paid in Confederate currency at a distant time, or if 
without any specification on its face to be paid in currency, 
but simply for the payment of so many dollars and cents, 
the jury should enquire into the consideration, what was 
sold, and its supposed fair value at the time of sale, in a cur- 
rency at or near at par with gold or silver, or in gold or sil- 
ver, so long as they furnish a fair standard of value, and 
have not become a mere marketable commodity, increasing 
in value from their scarcity, the increase of price stipulated 
for in consequence of the then existing depreciation of cur- 
lency at the time of the contract, and from these, and all 
othes facts, or circumstances, which can assist th^u in get- 
ting at the truth of the contract, should^ consider and equita- 
bly apply them in making up their verdict. 

It occurs to me (and, I ntter this only as my individual 
opinion) that no man, in making a sale of property on time, 
or by annual installments, during the late civil war, ever 
thought or intended to take the risk of a currency swelling 
daily in volume, and resting upon no metalic or other solid 
baaia, and that risk to be incurred for legal interest only. A 
man so acting could be classed only with the insane. A per- 
son selling on time, no doubt, dther agreed or meant to 
receive the currency existing at the time of payment, but at 
its then market value, as compared with the value of the cnr- 
rency when the contract was made. The creditor is fairly 
entitled to that difference, upon every principle of equity 
prescribed. The natural equity which the understanding 
approves, the impulse of an honest heart which prompts 
man to do as he would be done by, alike unite iu sanction- 
ing this measure of justice. 

[8] By an examination of the record brought up, it appears 
that the executors sold the lands of Culpepper's estate 
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two thousand acres, on the 5th December, 1861, on a credit 
of one and two years, for the sum of $15,760, in two equal 
payments. No Oonfederate currency was then in circulation 
in that quarter of the State ; the few notes which had been 
seen there were held as " curiosities.'^ Bank notes, those of 
the chartered banks of Georgia chiefly, constituted the entire 
circulating medium. It is a well known fact, (such is my 
recollection,) that all the banks at that time, save the Middle 
Bank of Georgia, had suspended specie payments ; their notes 
were, consequently, depreciated in market, as compared with 
gold and silver, varying in the brokers' tables from fonr to 
nine per cent, discount. 

Now, in the silence, on the day of sale, as to the mediom 
in which payment was to be made, we are at a loss to dis- 
cover how the jury could consider any question as to Con- 
federate notes, there being none in circulation there. Under 
the testimony, they were restricted to the question, whether 
the notes of Slaughter were to be paid in gold and silver, or 
in bank notes ; if in the latter, that being the circulating 
medium there, at what depreciation at the time of the sale, 
as compared with gold and silver. 

If the jury, in this case, had reduced the amount of the 
debts sued, according to the depreciation of bank notes, as 
existing in December, 1861, their verdict should not have 
been disturbed. But, on what principle, and on what data, 
a debt of near twenty thousand dollars, principal and inter- 
est, has been cut down to $11,812, 1 cannot discover. 

The verdict in this case is unauthorized by the testimony, 

and seems to be grossly unjust. We therefore affirm the 

judgment granting a new trial. 

Since writing oat the foregoing opinion, I see, by a newspaper para- 
graph, that Chancellor Lesnesne, of South Carolina, has held, in refbranoe 
to contracts made during the ciWl war in Oor^edcrate corrency, that th^ 
are to be discharged on the basis of the value of that currency, as com- 
pared with gold, at the tivu the debt was incurred, and consideration given 
therefor. 
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Thomas S. Powell, plaintiff in error, vs. Jesse Borino, de- 
fendant in error. 

The evidence in this CMe showed a contract between the parties for a specific sam, and 
the Coort committed no error in refhsing to charge upon the subject of fraud. 

Afisampeit. In Fnlton Superior Court. Tried before 
Judge Warner. October Term, 1866. 

In 1857, Dr. Boring, the defendant in error, was one of 
seven Professors constituting the Faculty of the Atlanta 
Medical College. The College was a corporation, chartered 
by the State of G^rgia, and the land upon which the Col- 
lege bailding stood was vested in Trustees. The building 
and apparatus had been paid for by the Dean] of the Fac- 
ulty — ^partly out of funds which came into his hands from 
the fees of students, which was the common property of all 
the Professors, and partly out of money borrowed by the 
Dean on his own credit. The amount thus expended out of 
fees was $957.00 to the share of each Professor ; and as mat- 
ters stood, the aggregate sum constituted a debt in favor of 
the Professors, as a body, against the Trustees of the corpo- 
ration, and was secured, or to be secured, by a lien upon the 
OoUege property. The Dean was, himself, one of the Pro- 
fessors and the common agent of all the Faculty for receiv- 
ing and disbursing money. Fees of students were paid to 
Turn, and when not paid, notes were given therefor, payable 
to him as Dean. The notes remained in his hands, undi- 
vided, to indemnify him for the money borrowed on his own 
eredit, and expended as above. Collections made upon them, 
from time to time, were subject to be applied to that debt. 
The share of each Professor in these notes amounted, in Oc- 
tober, 1857, nominally, to twelve or fifteen hundred dollars, 
but some of the notes were worthless. Another item of 
property which the Faculty owned in common, was a Medi- 
cal Journal, conducted by the Professors, without direct pe- 
cuniary profit, but for the notoriety which it gave to the 
GoU^e, and the resulting incidental benefits to the He 
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On the 18th of July, 1867, Dr. Boring, writing from La- 
Grange, addressed a letter to Dr. Powell, at Sparta, from 
which the following is an extract : 

"I am in doubt as to my future course, but am fixed in 
my purpose that I will not, longer than the close of the pres- 
ent session, work for bricks and mortar, while my family 
and creditors are the suffOTors thereby. I am pretty well 
determined to visit Texas the coming winter, and now think 
I shall settle there. My inclination is to settle in Galveston 
and go into the Drug business. I must do better than I am 
now doing. Suppose I manage to divide my Ohair, and 
tender you the Diseases of Women and Children, I conthiu- 
ing in that of Obstetrics. Could you— would yon, take all 
my College property, leaving me simply Profossor in that 
department, but not a property holder. I could and wonJd 
still fill my course, even from Texas, in case my colleagues 
should think it best for the College. My entire interait at 
the close of the present year will probably amount to $1500 
to $1800.^' 

Dr. Powell replied to this letter on the 22d ef July, say- 
ing : " I am sorry you are so much inclined to go West, and 
hope it can be made to your interest to continue your con- 
nection with the College ; and if my buying yonr interest 
in the College building, &c., &c., will enable you to do so, 
you can rest assurred I will make the effort, if" — (going on 
to^express conditions as to the consent of the other membars 
of the Faculty, to a division of the chair^ and as to the dia- 
tribntion of fees.) * * * * " By this arrange- 
meat you would only be out the interest of half of the 
amount I give you for your interest in^the College, &c. I 
would like for you to write me the cost of the College, &c-, 
and the amount that will cover your entire interest, &c. * 
* * The whole matter is now in your hands. If you 
can make the arrangement, I will raise the money .'^ 

On the 24th of September following, Dr. Boring wrote to 
Dr. Powell, that he had forwarded his resignation to ^ 
Faculty, and had recommended Dr. Powell to them to fill 
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hU cbair, adding : " In the event of your election, I desire, 
as soon ae practicable, to close the bQeiness, as I am directing 
mj plana and movements for Texas, the coming winter." 

Dr. Powell replied on the 30th of September, saying, 
among other things: '' As soon as I am informed of my elec- 
tion, and of the amount I am to pay yon, I shall go to work 
to' raise it." 

On the 6th of October, Dr. Boring wrote Dr. Powell, that 
he had, at the reqnest of the Faculty , reconsidered his resig- 
nation, bat had determined to repeat the tender of it, and 
would so write the Faculty that night. He added : ^' 1 am 
preparing to leave for Texas, on an exploration trip, about the 
6th of H ov^ttber, and expect to remove in the winter. My 
property and claims in the College will cost $2,500. Lhave 
drawn notiliing from the last Lectures, (amounting to $1,600- 
$1,800,) and but a part from the two proceeding sessions. 
The whole is really more than $2,500, but will not all be 
realized, yet, the property and place are worth more. In 
view of all the circumstances, I have determined to make a 
total transfer of property, notes and all, and to put them at 
$2,500, as a fair medium value. This amount I must realize 
the coming winter, or have it so as to answer the purposes of 
money." 

On the 23d of October, Dr. Powell wrote to Dr. Boring, 
^yiog that he had jngt returned from Atlanta, and read Dr. 
Boring*s letter ; that the Faculty had accepted the latter's 
reeignatioB, and agreed to recommend the former to the 
Trasteea to fill tlie chair. 

On the 31st of October, he wrote again to Dr. Boring, as 
follows: "I received to-day the announcement of Lectures 
in the Atlanta Medical College for the Session of 1858, with 
my name inserted as Professor of Obstetrics, and I presume 
by that, all is right ; and I am now trying harder than any 
poor fellow yon ever saw, to raise you some money." And 
on the 3d of November, he wrote as follows : " Dr. West- 
moreland informed me that the amount of money you have 
in the College building is $957.00, and as I presume y" 
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in want of money, I have enclosed you a check on the Plant- 
ers' Bank of Savannah for that amount, for which you will 
please send me yonr receipt. I trust you will soon be free 
from pecuniary troubles, and that you may succeed in all 
your new plans.'' 

Dr. Boring enclosed to Dr. Powell, on the 9th of Novem- 
ber, a receipt for this remittance* the receipt expressing that 
it was in part payment for his interest in the property, ^'real 
and perishable " in the Atlanta Medical College. At the 
same time, he wrote thus : " Allow me to suggest that it 
may be well for us to complete the arrangement of our basi- 
ness, especially as I am aiming, as soon as possible, to bring 
my business to a close in this country. You can forward 
your note or notes, maturing at or about the 25th Dee^nber 
next, and I will forward you a transfer of my College inter- 
est, real and perishable. 

In reply to this letter. Dr. Powell wrote on the 16th of 
November : '^ I have requested the Dean to furnish me and 
yourself a full and clear statement of your real and tangible 
interest in the College, and furnish me with the amount yet due 
you. As soon as I hear from him, you shall hear from me." 

Some farther correspondence followed, in which Dr. 
Boring alleged, that in all tlie negotiations, written and ver- 
bal, he had, whenever the terms were alluded to, put his in- 
terest at a stipulated price, and that Dr. Powell had never 
intimated an objection. He stated, also, that the check sent 
to him was still in his hands, imdrawn, and must remain so, 
until the necessary transfers were made. Dr. Powell, on his 
part, expressed regret that a misunderstanding had occurred. 
He said that, in offering to take Dr. Boring's interest in the 
College, if elected, he meant that he would refund the 
amount Dr. Boring had paid in for the CoUege-buildiDg, 
apparatus, etc., and never supposed, for a moment, that he 
would be exf>ected to cash his portion of the notes ; that he 
never, until recently, knew there were any notes due for 
tickets, and that it was a new idea to him, as he presumed it 
was to any Doctor who had graduated ten years previondy, 
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for Btadents to attend medical lectures on a credit ; that^ as 
to what was due Dr. Boring from the proceeds of the last lec- 
tures, he supposed the latter would settle that with the Dean ; 
sad that he, himself, expected to settle by the books, not un- 
derstanding that he had purchased at any specific sum. He 
offered, finally, to submit the whole matter to the Faculty, 
and to resign if they did not sustain his construction of the 
transaction. He closed, by requesting Dr. Boring to hand 
the check to Dr. J. G. Westmoreland. The correspondence, 
so far as it appears, concluded with a letter from Dr. Boring, 
dated March 28, 1858, declining a reference to the Faculty, 
and proposing an arbitration before five men, two to be 
chosen by each party, and the fifth by these four. 

In September, 1860, the present action was brought by 
Boring against Powell, to recover $1,543, the balance of 
$2,500, after deducting the $957 paid and receipted for as 
above. 

At the trial, the foregoing matters, with some others less 
important, appeared in evidence. It also appeared that 
Powell retained Boring's Chair in the College ; that he ex- 
ercised the rights of a member of the Faculty with respect 
to the Medical Journal, and that an appropriation was made 
by the State, which enabled the Trustees of the College to 
pay its debts, one of which was the claim of $957 in favor 
of Boring, for his share of the expenditures towards erect- 
ing the building, etc., and that the money due on this claim 
was paid to and received by Powell. It further appeared, 
that some time after Boring went out of the Faculty, and 
Powell went in, a division was made of the notes held 
by the Dean, and that the share set apart to the Chair 
of Obstetrics, (some twelve or fifteen hundred dol- 
lars in amount, as stated heretofore,) remained in the Dean's 
hands, never called for by either Boring or Powell. Also, 
that the Dean, at the time of the trial, had collected upon 
these notes, after the division, from one to four hundred 
dollars* 

Counsel for Powell requestedj the Court to charge the 
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j ar J, that if they believed there was a contract made, and 
the defendant was indaced to make it by the fraadalent rep- 
resentations of Dr. Boring, as to the ralue of the assets of 
the College, when Dr. Boring had a better opportonitj of 
knowing their valne. than Dr. Powell, the parties thereby 
treating npon nnequal terms, it was a fraud upon thetde-^ 
fendant, and he is relieved from further performance The 
Oourt refused so to charge ; and, after verdict for the plain- 
tiff, the defendant moved for a new trial, on the ground of 
such refusal, and because the verdict was contrary to the 
evidence, and to the weight of the evidence — also, because 
the plaintiff, if a contract was made, did not comply with 
the same by turning over the notes and assets in question, 
or by offering to do so. 
A new trial was refased, and this is complained. of. 

HikMMOND & Mtnatt, for plaintiff in error. 

Hammond & Son, and B146CIU.EY, for defendant. 

LuMPEJlf, C. J. 

This bill of exceptions is brought by Dr. Powell, through 
his counsel, to reverse Jndge WAuim's decision, in refusing 
a new trial in this case. 

Dr. Boring was one of the Facultjf of the Medical Col- 
lege at Atlanta, and, as such, had an interest in the site, 
buildings, with the appurtenances; and, also, was joint 
owner of sundry notes, given by the students for their pro* 
fessional taition. These notes were held by Dr. Westmore- 
land, as Dean of the Faculty, for the use of the Faculty. 
The Faculty were also the proprietors of a MedicalJourDal, 
published, not so much for the pecuniary compensatioa it 
yielded, as the reputation which it brought to the Institution. 

Dr. Boring having determined to go West, he and Ds. 
Powell commenced a negotiation, which was conducted by 
a correspondence between them, which is spread out in this 
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record. It resulted in this litigation. Dr. Boring claims 
that he sold out his property and place in the College for 
$2.500 ; that Dr. Powell paid him $957, and this suit is 
brought to recover the balance of the purchase money. 

Dr. Boring wrote Dr. Powell on the 6th of October, 1857, 
stating that he had determined to go to Texas ; that his 
property and claims in the College would cost $2,500. Dr. 
Boring also stated in this letter, that he had drawn nothing 
from the last lectures, (amounting to $1,600 or $1,800) and 
but part from the two preceding sessions ; that the whole 
property was really worth more than $2,500, but it would 
not all be realized, yet that the property and plaoe were 
worth more ; that, in view of all the circumstances, deter- . 
mining to make a total transfer of property, notes and all, 
and to put them at $2,500, as a fair medium value. This 
amount, he stated, he must realize, the coming winter, or to 
have it so as to answer the purposes of money. 

On the 28d of October, Dr. Powell wrote, saying that he 
had just returned from Atlanta, and that he had read Dr. 
Boring's letter ; that the Faculty had accepted Dr. Boring's 
redgnation, and had agreed to recommend Dr. Powell to 
the Trustees to fill Dr. Boring's Chair. On the 31st of the 
same m^nth, he wrote again, as follows : '' I received to-<lay 
the announcement of Lectures in the Atlanta Medical Col- 
lie, for the session of 1858, with my name inserted as Pro- 
fessor of Obstetrics, and presumed all was right ; and I am 
now trying harder than any poor fellow you ever saw to 
raise you some money." On the 3d of November, he wrote 
as follows : ^' That the amount of money you had in the Col- 
lege building is $957, and as I presume you are in need of 
money, I have enclosed you a check on the Planters' Bank 
of Savannah for that amount, for which you will please send 
me your receipt." (This would have been the share of Dr. 
Boring of the appropriation made by the State, to discharge 
the debt which the Faculty had incurred in establishing 
this Institution ; and it was paid ovjer to Dr. Powell under 

his purchase from Dr. B.) " I trust you will soon be f«"*«^ 
3 
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from pecuniary troubles, and that you may succeed in all 
your new plans." 

On the 9th of Kovember, Dr. Boring inclosed a receipt for 
the remittance, the receipt expressing that it was in part 
payment for his interest, real and perishable, in the Atlanta 
Medical College. At the same time he wrote thus : "Allow 
me to suggest, that it may be well for us to complete the ar- 
rangement of our business, •specially as I am anxious, as soon 
as possible, to bring my business to a close in tliis country. 
You can forward your note, or notes, maturing at, or about the 
25th of December next, and I will forward yon a transfer of 
my OoUege interest, real and perishable." And now, for the 
first time. Dr. Powell intimated his surprise, that Dr. Bor- 
ing should have understood him as agreeing to pay any 
specific sum for the purchase, and especially, that he should 
be supposed to have included the fee notes of the students 
in the contract. 

If this was not the proposition submitted by Dr. Boring, 
and accepted by Dr. Powell, we ask what did he purchase ? 
This was the distinct offer made him by Dr. Boring, and ac- 
cepted, impliedly, at least, as strong as language could ex- 
press it. All the subsequent arrangements seem to have 
been predn^ated upon this understanding, and many things 
that afterwards transpired, will be found meaningless, upon 
any other hypothesis. 

Dr. Powell complains that Dr. Boring, in whom he im- 
plicitly confided, abused his confidence and misled him, 
either willfully or through ignorance, and that especially he 
misrepresented the amount of fee notes owing to him. l^is 
is rather strange, when in one of his letters, Dr. Powell states, 
that ho never supposed, for a moment, that he could be ex- 
pected to cash Dr. Boring's portion of these notes. That he 
never knew, until recently, there were such notes. That it 
was a new idea to him, that st^idents could attend Lectures 
on credit. How to reconcile this with the letter of Dr. Bor- 
ing, written on the 6th of October, is rather inexplicable. 
In this letter Dr. Boring says : " 1 have determined to make 
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a total transfer of property^ notes and all, and to put them' 
at $2,500, a fair medium valae," and it will be recollected, 
that Dr. Powell was in Atlanta, when this letter was \<rritten. 
The Bean of the Faculty, Dr. Westmoreland, held these 
notes, and it must be supposed that Dr. Powell could learn 
from him and other members of the Faculty, the true con- 
dition of the College, its future prospects, &c. He was 
greatly negligent, if be failed to do so, and having access to 
reliable information, upon this and all other subjects con- 
neeted^with the College equally so with Dr. Boring himself — 
he cannot impute either fraudulent representations, or con- 
cealment to Dr. Boring. 

It may be that neither of these gentlemen are very shrewd 
in money matters — ^it is no disparagement to them to say so. 
It must be recollected, also, that many of the fee notes, sup- 
posed to be good at the time, have been^ lost by the great 
financial crash which shortly afterwards ensued. The times, 
unparalleled in the history of our country, may have had 
mnch to do with the dissatisfaction attending this transac- 
tion. * 

We cannot condemn the presiding Judge for refiising to 
give the charge as requested by defendant's counsel, and 
th^efore affirm the judgment of the Court below, in not 
granting a new trial. 



Judgment affirmed. 
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Pbteb p. Hotlb, John W. Nisbit, Thomas R. Hoylk, As- 
DSEw H. HoYLE, and Sabah E. Habdman, plafttiffs in 
error, vs. Thomas H. Joites, adtninistrator of Maboabet 
H. Jones, deceased, defendant in error. 

[1] A beqnMtto a woman, '* and to the children of her body/' creates a Joint estate, and 

not an estate tiUL 
[S] The conceahntot of a right, by one whose dnty it is to disclose it, preTSnta the mnning: 

of the Btatnte of limitations in tkYOr of the party in default* It is a legal tend. 
[8] It was not error in this case, to allow interest on the annnal hire as It accrncd. 

In Equity, in DeKalb Superior Court, Bill, &c. Tried 
before Judge Wabneb. October Term^ 1866. 

Peter Fite, of North Carolina, died there in 1817, leaving 
a will, the sixth item of which was as follows : " I will and 
bequeath to my daughter, Catherine Eoyle, and to the child- 
ren of her body, a negro woman named Polly, with said 
Polly's offspring." 

Catherine Hoyle was the wife of Adam Hoyle, who was 
one of the executors to this will. Catherine died a few 
days after her father, the testator, leaving several children, all 
of whom were in life at the making of the will, as well as at 
the death of the testator. Among them was Margaret H., 
subsequently the wife ot Jones, the defendant in error. She 
was bom in 1810, married Jones in 1828, and died in 1837. 
Her marriage took place in Gwinnett county, Georgia, 
whither her father, Adam Hoyle, had removed from North 
Carolina, shortly before ; and where she continued to reside 
until her death. Neither she nor her husband, so far as ap- 
pears, ever knew, during her life time, of the provisions of 
Peter Fite's will, or anything touching her rights under it ; 
nor did Jones subsequently acquire this knowledge until 
shortly before the present litigation commenced. It was ad- 
mitted by Adam Hoyle, in his answer, that he never com- 
municated such knowledge to either of them. 

Soon after the death of Peter Fite, in 1817, Adam Hoyle, 
with tibie consent of his co-executor, took possession of the 
woman Polly, claiming her, under the will, as his own pro- 
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perty, in right of his wife, Catharine, being advised by coun- 
sel that she was his absolutely, and that his children had no 
interest in her. When he removed to Georgia, he brought 
Polly with him, and continued to hold her as his own in the 
county where Jones and wife lived. She bore many 
children, and these he disposed of in various ways. He sold 
some of them to strangers, and some, together with Polly 
heredf, to his son, Peter F., one of the plaintiflPs in error. 
He gave off others to the other plaintifF's in error, who are 
his sons, his son-in-law, and his daughter. These transfers 
took place at various periods, extending from 1841 to 1853, 
indauve ; and those to whom he sold, or gave the negroes, 
held them thenceforth as their own property. They in- 
creased, from time to time, until the descendants of Polly 
became about forty in number. 

In December 1860, Jones applied for, and obtained, tem- 
porary letters of administration upon the estate of his de-* 
ceased wife, Margaret H. In February following, he ob- 
tained permanent letters. Between these two periods he 
filed his bill, as administrator, against the plaintiffs in error, 
and Adam Hoyle, praying for a partition of the negroes in 
their possession, (claiming ^one^sixth thereof,) and for a full 
and fair accounting for hire, with interest thereon, and also 
for general relief. 

The cause came on for trial at October Term, 1866, when 
Adam Hoyle being dead, and his estate unrepresented, it 
was agreed by counsel, that the trial proceed as though he 
were in life, his answer to be read in evidence but no decree 
to be taken against him. 

The answers and some other evidence being before the 
jory, the Court charged them as follows : 

On the Win. — ^That it did not create an estate tail, but a 
joint estate in Oatharine Hoyle and her children. 

On the Stoitute of Limitations. — ^That if Mrs. Jones, the 
complainants intestate, was an infant, under twenty-one 
years of age, at the death of Peter Fite, and became a feme 
covert before arriving at twenty-one years of age, and 
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before the cause oi action accrued, and before the statute 
commenced to run against her, and died during her cover- 
ture, the statute of limitations did not bar the compIainant^s 
right to recover — that after her death the statute did not run 
until there was a legal representative of her estate capable 
of instituting suit; that the act of 1856, requiring adminis- 
tration on decendant's estates to be taken out within five 
jears, did not have any retroactive effect, but operated proG- 
poctively, to-wit, from the 1st of June, 1 856; and that the 
complainant had five years from that day to take out admin- 
jstration, before his right to do so would be barred by the 
provisions of that act. Also, that if the defendants and 
those under whom they claimed, had been guilty of a fraud- 
ulent concealment of the complainant's intestates right to 
the property in controversy, by which the complainant, or 
his intestate, had been debarred or deterred from commenc- 
ing suit for the property, the statute of limitations would 
not commence to run only from the time of the discovery 
of such fraud. 

On interest upon hire. — ^That if the jury found any hire to 
be doe, they might allow interest upon it at seven per cent, 
per annum, from the time it became due ; that it was due 
from the expiration of each year ; and that the interest al- 
lowed should not be designated in the verdict as interest, 
but be included in the general amount found against each 
defendant. 

On the ^ect of emancipation. — ^Thi^t this, if the defendants 
were honajide claimants, and not wrong doers, was the same 
as if the property had died or been destroyed, and might be 
considered by the jury in fixing the amount of their verdict ; 
that the bringing of the action was a demand by complain- 
ant for his interest in the negroes, and if the defendant's re- 
fused to account for his interest, and held the same not in 
good faith, then the subsequent emancipation of the negroes 
was no valid reason why they should not be required to ac- 
count for the value. 

These charges are each assigned as error, the first three 
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generally, and the last as being inapplicable to a bill pray- 
ing that the negroes be divided, and not praying for any ac- 
count of their value. 

Candler and Caluoun, for plaintiff's in error. 

Hammond & Son, and Bleckley, for defendant. 

[1] Under the sixth item of Peter Fite's will, Catharine 
Hoyle and her children took a joint estate ; no estate tail was 
created thereby. Jackson vs. Goggin 29 Oa, li. 403. 

[2] The Code, Sec. 2872 says: '' If the defendant, or those 
nnd^ whom he claims, has been guilty of a fraud by which 
the plaintiff has been debarred or deterred from his action, 
the period of limitation shall run only from the time of the 
discoTery of the fraud;" and see also Sec. 2617, where similar 
language is used. Here all the defendant's held under Adam 
Hoyle ; he was the executor of Peter Fite's will ; it was his 
duty to administer the estate according to the terms of the 
will ; he should have paid to Mrs. Jones what was due her 
under that will ; he was her trustee, and bound to act in 
good faith. Instead of doing this, he set up title to this pro- 
perty in himself; never informed his children of their rights 
uader the will ; and complainant never learned, until a short 
time before instituting proceedings in this case, that the will 
gave anything to Catharine Hoyle's children. This conceal- 
ment on the part of Adam Hoyle, however good his inten- 
tions may have been, is in law a fraud, and such as will pre- 
vent the running of the statute in his favor, or those claim- 
ing tmder him, against his cestui que trust. This view dis- 
poses of several questions made in this case. It is unneces- 
sary to decide anything as to the disability of Mrs. Jones to 
sue, for under the view which we take of the case, if she had 
never married, and were in life at this time, she would have 
a right to maintain this bill ; her right to recover depends, 
not on the disability to sue, but on the fraudulent conceal- 
ment, by this trustee from his ceriui quetvuity of a knowl- 
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edge of her rights. It was his dnty to inform her, and assert 
her rights ; instead of which, he concealed from her a knowl- 
edge of the fact that she had any rights at all ; and appro- 
priated to his own nse the property, to which she was enti- 
tled under the will of her grand-father. See WeUborn vs. 
Eogers^ 24 Oa. H. 579 to 581. 

[3] We think the Court properly instructed the jury, that 
complainant was entitled to interest on the hire, to be calcu- 
lated on the amount of the hire due at the end of each year. 
In ITuf ib Chambera vs. McDonald, 22 Ga. R. 131, the 
Court decides, that if one joint tenant, or tenant in common 
receives and uses more than his share of the joint effects, he 
is liable to account for at least as much as the legal interest 
on the amount so received. In Hobinscm, et aly vs. The BatJc 
of Darien, i&c. 18 Oa. R. 107, Lumpkin, J, says : " The right 
of the creditors to the rents which accrued on the real estate, 
during the period the lands were controlled by the Central 
Bank, would seem to us to be indisputable, upon theplaineat 
principles of justice. An^ that interest should be paid on 
ttie proceeds of the real estate sold in Oe<»*gia, and upon the 
anntcal rentSy from the times these sums wore respectively 
received, would seem to follow as a necessary consequence." 
See, also, Doanan vs. Mitchell^ 26 Ga. R. 4:79. Certainly 
the rule that hire is payable anntcaUy is one of which dei* 
fendant's cannot complain ; and when due and unpaid it 
should bear interest. This is equitable and just 

The view which we have^taken renders it unnecessary to 
say anything upon the charge al the Court below upon the 
effects of emancipation in this case, except that we see no 
error of which the defendants can complain. It certainly 
was as favorable to them as they could legally require. 

Judgment affirmed. 
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J. E. Mabtik and E. Johnson, plaintiffs in error, vs. C. H. 

Blood, defendant in error- 

In April, 1868, a bill enjoining a oerUin^. /a., tad Appointing a Receirer, wai dlBmiBsed, 
on the ground that the eomplainant was aa altan anemj. At the next Term of the 
Gout, eertatn orders were passed, directing that the Jl. fa. proceed, and disposing of 
thetasets held bj the Becelver. At October Term, 186«, the complainant moTed to 
relfiitate the bill, and set aside said orders, ffeld, that there was no error in granting 
bis motfon. 

Motion to reinstate case. Decision by Judge Vason. In 
Decatnr Superior Court. October Term, 1866. 

At the April Term, 1863, the case (in Equity) of Caleb H. 
Blood against James £. Martin, E. Johnson, et al.^ was dis- 
loifised, on the ground that the plaintiff was an alien enemy. 
At the next Term of the Court, in the same case, it was or* 
d^ed, that the fi. fa. enjoined proceed ; and, further, that 
the Beeeiver pay over, on said Ji. fa.j the funds in his hands, 
and that the notes be turned over to the plaintiffs, and en- 
tered as a credit on said Ji. fa. 

0. H. Blood, at October Term, 1866, sued out a rvUe nisi 
to rescind the orders mentioned, and to reinstate the case. 

In answer to the rule ni»iy plaintiffs in error said : 

1. The case dismissed restrained them from proceeding 
with their Ji. fa.^ and was, under the circumstances, right- 
fully dismissed. Blood had notice of the proceedings and 
the judgment. 

2. The order passed was but the order of the Chancellor, 
disposing of funds in his own hands ; and Blood, being an 
alien enemy, was not entitled to notice. 

3. It is now too late to reach the case by a motion of this 
sort; the remedy is by a motion for a new trial, or in arrest 
of judgment. 

i, 5, 6. It is now too late to arrest the judgment. It has 
be^ executed, and the rights vested cannot be disturbed. 

The Court ordered the rvle niH to be made absolute, and 
the case reinstated ; and also that the order (as to the Ke- 
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ceiver, etc.,) above set forth, be set aside ; and counsel for 
plaintiffs in eri'or excepted. 

Sims & Caawfobd, for plaintiffs in error. 

Lyon & Irvin, for defendant. 

Habbis, J. 

In this case, there is an entire concurrence of the Court in 
affirming the judgment below, ordering the cause in Equity 
to be reinstated, though we ariive at that conclusion by dif- 
ferent routes. The naajority of the Court place their judg- 
ment upon an unpublished decision made during the war, 
and the Ordinance of the State Convention providing^ for 
the reinstatement of cases upon the affidavit of party plaintiff. 
In my view, the moment it was made to appear by plea, that 
Blood was an alien enemy, all orders or proceedings in the 
case, afterwards, were illegal. In legal contemplation, he 
was civilly dead ; he had no right then to sue, and was inca- 
pable of being sued. Moreover, when the State of Georgia 
became a member of the Southern Confederacy, her right, 
as a sovereign, to sequester, for public use, the property of 
an alien enemy, devolved on the Confederate Grovernment ; 
and all action thereafter, by the State Courts, should have 
been suspended until a Receiver, duly authorized by the 
Confederate Government, should have been made a party to 
the cause. The course of procedure, sis disclosed by the 
record, of making orders in the cause, when there was no 
legal party plaintiff, was not simply irregular, but all such 
orders were void ah initio. 

Judgment affirm ed. 
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The Commissioners of Scmhebtille, plaintiffs in error, vs. 
KoBEKT A. Reid, and others, defendants in error. 

[I.] Oa moiiona to dia§olve liguncUons, whether made iu Court at Term time, or to the 
Judge in Chambers, the par^ moving ii entitled to open and conclude the argument. 

C2.] Upon the marHs of this oontrovwsy, and without copying them* referring to the doc- 
amenta set ont in the pleadings, we hold, (1) That the arrangement between the coipora- 
fioaa, to-wit. The Commiealoners of Snmmerville and tho-TruBteea of Summenrille 
Academy; la no violation of tho Charter of Snmmerville Academy. (2) That ita Trus- 
tees were anthorlEed to lease the premises, for the use intended, to the Board of 
OooaalafeionerB of SummervUle. (8) That the contract is not in violation of the inten- 
tion of Mr. Camming and wi£B, who founded the Academy by a donation of the lot 
(4) That it is not a breach of any covenant which the Trustees entered into, with the 
Bidunond County Academy, under which they hold as lessees. (9) That the supple- 
aentary lease of July 1^ 1866, is not a reconveyance of the premises, and does not de- 
fiat Uie lease. (6) That the contract between the two Boards is supported by sofficient 
cooflidentloD, and is advantageous; to both parties, on the one hand saving the exisi- 
eoee of the Academy, and, on the other, greatly promoting the convenience of the 
Board of Conunissloneti, as well as the village of Simimerville. 

[S.] The Role in Bqnity, that the appellate Court will not control the discretion of the 

GoiBt below, ezoept flagrantly violated, does not apply, where the Judgment of the Court 
below is fbnnded upon a misapprehension, or mlsconBtructiou, of the meaning of certain 
dooamentavy evidence. 

[4] Wliere an ij^onctien has been granted, and it is apparent to the appellate Conrt, that 
there is no Equity in the Bill, and that the aspect of the litigation cannot be materially 
dwngfd, it win not only (Brect that the injunction be dissolved, but also that the bill be 
dismiflsed. 

Motion to dissolve injunction. Decided by Judge Hook. 
At Chambers. October, 1866. 

Op the 13th of August, 1818, Thomas Gumming conveyed 
forever to the Trustees of the Eichmond Academy, a certain 
lot, or tract of land, in the village of SummervUle, " for the 
purpose of erecting thereon an Academy and such other 
buildings and improvements as the Trustees and their suc- 
cessors in office may see fit." 

On the 12th of April, 1865, Ebenezer, Starnes, Benjamin 
F. Hall, and several other inhabitants of tho village of Sum- 
merville, presented their petition to the Inferior Oourt of 
Richmond County, reciting, '^ That upon said lot a structure 
has long since been erected, to be used, and which has been 
used, as an Academy, and certain other houses, etc., to be 
used by persons connected with such Academy ; that for sev- 
eral years paat, little or no attention has been given, by the 
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TroBteee aforesaid, to the said premiseB, which are now ver j 
much out of repair, and as little attention to the cauee of 
education in connection with said property ; that your pe- 
titioners, as residents of said village, are more immediately 
interested in the cause of education there, and are willing 
to receive, control, and repair the said premises with refer- 
ence to the purposes for which they were designed ; that said 
Trustees are willing to transfer their right and title to them 
to your petitioners for these purposes, if your petitioners can 
be incorporated ;" and praying that the petitioners and their 
successors in office might be incorporatecPby said Inferior 
Court, by the name and style of The Summerville Aicademy^ 
for the purpose of receiving and holding the same, and all 
other property which they might desire to hold, to be used 
for the purposes of education in said village, and that they 
might have granted to them all such corporate franchises 
and privileges as are usual in such cases, and as might be 
expedient and proper for them in exercising and carrying 
into effect the objects of their association. 

Upon this petition, the Inferior Court, on the day last 
mentioned, granted an order incorporating the petitioners 
and their successors in office, as The Summerville Academy, 
for the term of fourteen years ; and declaring them capable 
to hold any property, real or personal, by gift, transfer, or 
purchase, which may be expedient and proper for the exer- 
cise of their duties in promoting the purposes of education 
in said village, and for the convenient and beneficial admin- 
istration of the objects of their association ; also, declaring 
them clothed with all the powers, franchises, and privileges 
usual in such cases, and which might be expedient in carry- 
ing the objects of their association into effect, with power to 
make by-laws, etc. 

On the 18th of June, 1865, the Trustees of the Richmond 
Academy, leased to the Summerville Academy, for the term 
of ninety-nine years, the premises conveyed by the aforesaid 
deed of Tiiomas Oumming, together with the Academy and 
other buildings thereon erected, ** with all the IncidentB and 



MILLED6EVILLE, DECEMBER TERM, 1866. 49 

The ComoidMlonen of SummerriUe Tt. Rdld at. «). 

_ «- — — •. . . — . 

privileges by said deed convejed and secured " to the said 
Trnstees of the Eichmond Academy: the Sammerville 
Academy covenanting to keep and maintain the premises 
for the porpoaes of education in said village, such as were 
contemplated by the founder of said Academy, and for the 
purpose of lodging and accommodating the teachers, their 
families, etc., who may be connected with said Academy, 
and to this end, so long as the premises are needed and can 
be used for these purposes, to keep them in proper repair ; 
and, also, to pay all taxes and rates thereon, and at the end 
of said terra, to deliver up the same, if required, reasonable 
wear and tear, and damage or destruction by fire or other 
providential cause, excepted. 

On the 2d of April, 1866, the Commissioners of the Til- 
lage of Summerville passed the following resolutions : 

'^In view of wliat appears to be the unanimous wish of 
the tax payers of the village of Summerville, namely, that 
the property appcrtfkining to the Summerville Academy be 
leased to the Board of Commissioners of said village, and it 
appearing that the Board of Trustees of said Academy are 
willing to make such transfer : 

" JRescivedj That the Board consent to receive said pro- 
perty, and hereby request the Intendent of this village to 
prepare such papers as may be necesssary in order to legal- 
ize and perfect such transfer. 

^^Hesalved^ That sufficient fands be raised to enable the 
Board to defray existing liabilities, and such other sums as 
may be required to meet current expenses. 

^^ JReecivedj That the Intendent be authorized to execute 
said lease, and to sign and seal the same as for this Board. 

" The Clerk presented digest with the assessment of real 
estate for present year, and it appearing to this Board that 
the assessed value of the real estate, by the assessors for said 
year, is $489,150 ; On motioo, Ordered, that the rate of 
tax be fifty-five cents on the one hundred dollars of said as- 
sessed value." 

On the 13tli of May, 1866, the Trustees of the Summer- 
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ville Academy executed to The Board of Oommissionere of 
Summervillc, a lease for ninety-eight years, of " such and 
so mnehof that messnage^Iot, or parcel of ground situated in 
the village of Summerville, in said State and county, known 
as the Summerville Academy and Academy lot, as the said 
Board of Commissioners, parties of the second part, may 
desire to use as a Sessions room, or place of meeting for said 
Board o( Oommlssioners, and for the public purposes of said 
village :" the said Board of Commissioners covenanting to 
keep and maintain such portion of the premises as may be 
used by them for the purposes aforesaid, in reasonable ten- 
antable repair, to pay taxes thereon, and at the end of the 
term, to deliver up the same, if required, reasonable wear 
and tear, and damage or destruction by fire or other provi- 
dential cause, excepted ; and, further, to pay and discharge 
the balance of the bill now due and owing by the said 
Trustees for and on account of the repairs which have been 
placed upon said premises, not to exceed the sum of two 
thousand dollars. 

The Commissioners of Summerville being about to enforce 
the collection of the aforesaid tax, a large part of it for the 
purpose of complying with the last stipulation in the fbre- ^ 
going covenant, the defendants in error, a portion of the 
freeholders and tax payers of the village, filed their bill in 
Equity, praying for an injunction against the collection of 
so much of said tax as was designed for that object. 

On the 26th of June, 1866, Judge Hook sanctioned tbe 
bill and ordered the injunction to issue. 

Afterwards, on the 30th of July, 1866, the Commissioners 
of Summerville passed the following : 

^' This Board having been informed that it is admissible 
that the agreement made by this Board with the Board of 
Trustees of Summerville Academy, at the time of the lease, 
to the effect that the portions of the building conveyed to 
the Board, should not be so used as to interfere with the use 
of said Academy for educational purposes, or with the du 
ties and obligations of said Trustees, arising out of the 
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fonndation deed of Mr. Oumming, the deed of the Trnstees 
of the Bichmond Academy, or the Charter of said Snmmer- 
ville Academy, should be reduced to ^vriting : 

It isj therefore^ Resolved^ By this Board of Commission- 
ers, that the Intendent be instructed to execute for this 
Board a deed of covenant in favor of the Trustees of Sum- 
merville Academy, or such other instrument as may be 
deemed expedient and proper, for the purpose of putting the 
agreement ^ith them, as to the use of these rooms, in writ- 
ing and under seal.'' 

Accordingly, the Intendent, one day thereafter, executed 
the covenant thus provided for. 

After answering the bill, and after giving ten days no- 
tice of their intention so to do, the defendants moved be- 
fore Jndge H«0K, at Chambers, to dissolve the injunction. 
At the hearing of this motion, their counsel claimed the 
right to open and conclude the argument. The Judge de- 
cided that the right in question belonged to counsel for the 
complainants, and this is assigned as error. 

The Judge, after hearing the argument, refused to dissolve 
the injunction, and this, also, is assigned as error. 

Johnson, for plaintiffs in error. 

Babnes & CTTMMrNG, and Ganahl, for defendants. 

LtJMl'KIN, C. J. 

The first ground of error complained of in this case is one 
of practice. The Judge decided, that on a motion to dis- 
solve an injunction, complainants' counsel were entitled to 
open and conclude the argument. It seems to be now the 
English rule, and the general practice throughout this State, 
80 far as we know or are advised, that the party moving to 
dissolve, opens and concludes the argument, whether thb 
motion be made in open Court or in Chambers ; and this prac- 
tice is shown to be founded on principle, from the very p^''* 
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and conclasive argament submitted by Governor rohnson 
on this snbject. 

The next and only other error complained of is, in the 
the Court's deciding to hold up this injunction. This in- 
volves the whole merits of the controversy between the par- 
ties. 

We think the injunction should have been dissolved by 
the Court, and the bill dismissed. It is admitted by the 
Solicitors for the tax-payers, that the authorities of Sum- 
merville had power to levy the tax which they imposed, 
l^ey also disclaim having intended to impute moral fraud 
to the Trustees of this Academy, or the Commissioners of 
the village, who are pretty much one and the same persons. 
It is not pretended that any person, in behalf of the original 
donor of this property, Thomas Cumming, deceased, is here, 
complaining of the abuse or perversion of his donation — 
neither are the Commissioners of the Richmond Academy, 
who leased the property to the Trustees of Summerville 
Academy, finding fault of what has been done. Who, then, 
are complaining? Some of the tax-payors of the village of 
Summerville, for being taxed to raise money to repair the 
Academy, which was greatly dilapidated, and for which gra- 
tuitous contributions could not be procured. These are the 
persons who grumble at this arrangement, intended for the 
double benefit of furnishing educational means for the com- 
munity, and also accommodations for municipal and other 
public purposes to the village. 

The Judge seems to put his judgment wholly on the leases 
which have been used to convey this property, and has come 
to the conclusion, that a legal fraud has been perpetrated by 
their means, and, therefore, concludes to hold up the injunc- 
tion ; whereas, in our view of these documents, we think we 
should not only have dissolved the injunction, but also dis- 
missed the bill. This is not one of the cases where this 
Court will not interfere with the discretion of the Court be- 
low unless it has been fiagrantly violated. 

Wc hold that His Honor misapprehended the design and 
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effect of these papers. For inatancey we hold that the Bup- 
plemeatary instmmeDt made \>j the municipality of Sum* 
meryille, iuatead of reinvesting Summerville Academy with 
all the rights which the former had conveyed by the previous 
lease, served only to explain what might be considered 
donbtful in the previous lease. 

Bead the papers in this case carefully, and there is the 
design, steadily adhered to from the beginning, to maintain 
the purpose for which this endowment was made by Mr. 
Camming. And as to the Trustees of the Academy being 
censurable for reimbursing themselves out of : their own 
Treasury, for moneys which they had advanced to make the 
necessary repairs, we see nothing wrong in that, but the evd- 
dence of a praiseworthy liberality in furnishing, from their 
private means, funds to save the building from decay and 
ruin ; and whether they will apply these taxes, raised to pay 
for these repairs, to their own use, or to donate it to widows 
and orphans to pay their taxes, is a matter entirely for their 
own decision, and with which nobody has tlio rlp:ht to intei^- 
fere. 

Concurring, as we do, in the following conclusions, at which 
the plaintiflf's counsel arrived, namely : "Jhat the arrange- 
ment between the corporations is no violation r 1 the charter 
of the Summerville Academy ; that its Trustees, under the 
incidental power which the law attaches to all corporations, 
w^e authorized to lease the premises, for the use intended, 
to the Board of Commissioners of Summer i^: He; that the 
contract is not in violation of the intention oi Mr. Cumming 
and his wife, who founded the Academy by a donation of 
the lot ; that it is not a breach of any covenant which the 
Trustees entered into with the Bichmond County Academy, 
under which they hold as lessees ; that the supplementary 
deed of July 1st, 1866, is not a reconveyance of the premises, 
and does not defeat the lease; that the contract between the 
two Boards is supported by sufficient consideration, and is* 
advantageous to both parties — on the one hand, saving the 

existence of the Academy, and on the oti'cr, greatly pro- 
4 
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moting the convenience of the Board of Commissioners, as 
well as of the village of Summerville ;" 

And believing that the aspect of this litigation, depending, 
as it does, npon documentary evidence, and to save farther 
expense and harrassment, we reverse the judgment of .the 
Court below, in not dissolving the injunction, and further 
direct that the bill be dismissed. 

Judgment reversed. 



Bob. McMillan, (a person of color,) plaintiff in error, vs. 
The Statu of Georgia, defendant in error. 

[1] To niAke a homlcldt murder, malice miut exist at the time of the kUltn^;. 

[3] Unlees the flndlog of the Jury be dearly irrong, this Court will not disturb the verdict. 

[8] The Terdlct In this caee wat not contrary to the erldence. 

Murder. In Macon Superior Court. Tried before Judaje 
Cole. September "Terra, 1866. 

The plaintiff in error was tried for the murder of Dianer 
Holcombe, a woman of color. 

Evidence for the State. • 

Mack EeltoHy colored — Knows the prisoner, and points him 
out. Was waked by his wife about twelve o'clock at night 
on the 29th of July last (1866.) Judge came 'round to his 
house, calling him. We turned in the direction of the call- 
ing, and met the deceased, Dianer, with her throat cut, at 
the corner of the house occupied by deceased. She came to 
his steps and sat down, where slie remained till she died. 
She lived three or four minutes. About one-quarter of an 
hour afterwards, he went into the house of deceased, and 
found Bob witli his throat cut Ko one occupied the bouse 
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of deceased but Diaaer and Bob and Dianer's children. 
Bob did not seem badly hurt at first, but, after a while, 
began to act like he was djing. Dianer's son, Judge, was 
with her when witness first met her. ' 

CfQssrExammed — Witness saw no one else in the house 
with Bob. Bob was wounded in the abdomen, apparently 
with a knife, by a slight gash. 

Judge Holoombe^ colored — Knows the prisoner and points 
him out. Was present at the killing. Dianer was his mother. 
,On that night, he staid in his mother's house. The killing 
occurred about eleven or twelve o'clock at night. Was ableep 
when it commenced. The blood falling from his mothci*'s 
throat awoke him. He jumped up, and his mpther was turn- 
ing round in the middle of the floor. She then ran out, and 
he followed. He heard no noise in the house, except that of 
the blood from his mother. Six other children were in the 
house, none of whom were awake when he awoke. On the 
night of the occasion, when he went to bed, he left Bob sit- 
ting up His mother was asleep when he wept to the house 
that night, and he awoke her to ask her for his clothes. He 
does not know whether she was asleep or not when he went 
to bed. Bob always kept a razor in his house. On the night 
of the killing, after the killing, he saw Bob's razor on the 
hearth, bloody. Bob kept his razor at the head of the bed, 
on a little shelf. He saw Bob's knife, bloody, under the bed . 
Bob and Dianer had quarreled before they parted, a week 
before that time. He had seen Bob strike her before they 
parted. Bob stayed with her part of the nights after they 
had parted. Bob stated that the cauBe of the separation was 
a letter which she reeeived from the father of her youngest 
child. Not quite half an hour after he came out of the 
house, he returned with Ben, and saw Bob, lying, with his 
throat cut. 

OaM-jEBa»»iw^— His mother and Bob had been parted 
about one week. Bob remained in the house after the sep- 
aration. Bob was on the bed with his mother when he came 
home that night. Bob never carried' his clothes away ^ — 
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his mother's house. His mother objected to Bob's staying 
in the house with her. Bob was badly cut when he went 
back into the house — wa^s cut across the throat, and in two 
or three places on the body. The cause' of the separation 
was a letter received by his mother from the father of b«r 
youngest child. His mother continued to eook and wash 
for Bob, Bob paying her for this service. 

R^Ejoamined — When he opened the door that night. Bob 
slipped off of his mother's bed. After they parted, she 
would not allow Bob to sleep with her. Bob wanted to 
come back, and she objected. .One night, about two hours 
before day, he heard Bob trying to go to bed to his mother. 
She objected, ai^d Bob went out of the house. Ue closed 
the door that night when he came home. Tliat night, when 
he was awakened by the noise of his mother's blood, he went 
to the door, and found it latched. No one could have opened 
it from the outside when it was latched. It was not latched 
when he came home, but he latched it after he came into the 
house. There was another door to^the house, and this door 
was latched on the inside, and could not be opened from the 
outside. (The knife and razor shown to prisoner (?) and 
identified as Bob's property.) Bob whetted the razor on 
Sunday before the killing, and did not use it afterwards. 

Cross-Examined — When witness came home that night, 
he brought a light with him, and looked around, after hav- 
ing latched the door his mother had left open for him, to see 
if the other door was latched, and found it was. 

Z. M. Fdton — This killing occurred on his place. When 
he first got there, Mr. Wilkinson had a large light in front 
of the house wliere the killing occurred. The house was 
divided by a partition, and had a chimney in the middle. 
He saw deceased sitting on the steps of one room of the 
same building. She had fallen back on the steps, and was 
dead. He then went to the other room, and found a boy 
sitting at the door, guarding it, with a light in his hand. He 
entered the room, and found Bob lying on the floor, appa- 
rently dead. He examined his pulse, and found it strong. 
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Shortly afterwards, asked him the question : " Bob, did you 
kill Dianer ?" Bob mnttcred out something which he did 
not understand. He repeated the ^estion, and Bob nodded 
his head in the affirmative. After considerable effort, he 
made witness understand that she had stabbed him with a 
knife. After dayh'ght, near sun-up, he went and had a sec- 
ond conversation with Bob. He, Bob, stated 'that he was 
sitting in a chair near the door. He got up and went to the 
bed, put his hand on Dianer's ankle, and moved it up 
towards her body. He, Bob, cried out, " You struck me ;" 
and Bob then said he would cut her, and reached his hand 
to a little shelf at the head of the bed, and got his razor, and 
made a stroke at her, but missed her. She fell over a chair, 
and then he made a second stroke and cut her throat. The 
strokes were both made after she got out of the bed. He 
then said he cut his own throat. He explained, or caused 
witness to understand, that the cuts on his side were so deep 
that the air escaped from them. 

OrosS'Examined — Bob had three wounds, or four. They 
were on the body — appeared to be only excisions (?) made 
by a sharp or pointed instrument, skin deep. The wound on 
the throat was not very dangerous, but might have been, if 
neglected. For some time previous to the killing, the par- 
ties, Dianer and Bob, had lived very unhappily together, and 
Bob was jealous of his wife. 

Re^Skamined — Examined Bob's clothes. There was con- 
siderable blood on his pantaloons — ^looked as though they 
had been handled by bloody hands. The knife was found 
nnder the bed, and was bloody. There was no weapon in 
the hands or about the person of Dianer. The wound on 
her neck was a smooth cut, as if made with a sharp instru- 
ment. That on Bob's neck seemed to have been made with 
a dull weapon. The razor was found in the ashes in the fire 
place. Hie pantaloons were found about six steps from the 
bouse. There was blood in each of the pockets. 

Oro86ed-Exammed — Witness cannot state that the pant- 
aloons were Bob's. They were about twenty feet from the 
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house. The confessions of Bob were made to witness volun- 
tarily, without any threat or promise whatever. 

i?. F. Baldwin — The next morning after breakfast, he 
went to the place of the killing. He went into the house 
where Bob was, and Bob stated to him that he went to the 
bed where Dianer was, and put his hands on her, and she 
cut him, and he complained of her. He put his hands on 
her again, and she cut him again. He then said he would 
cut her, and reached forth his hand to get his razor, and she 
got out of the bed. He struck at her and missed her. She 
stumbled and he stumbled. He then made the second at- 
tempt to cut her, and succeeded. Bob said, the first lick he 
didn't get her, but the second lick he did get her. 

Judge^ recalled — ^He saw the pantaloons about ton steps 
from the house. They were Bob's. 

The Court charged the jury, that it was not necessary to 
show that malice existed any length of time previous to the 
commission of the offence, but that there must be malice to 
constitute the offence, which might have arisen simultane- 
ously with the offence. Also, that while the divorce granted 
by the Agent of the Freedmen's Bureau was not legal, and 
of no force, still, if the parties had separated by mutual con- 
sent, the prisoner had no right to approach the bed of de* 
ceased, or place his hands upon her person. 

After a verdict of guilty, the prisoner moved for a new 
trial, on the grounds : 

1, 2. Because the Court erred in charging as above. 

3. Because the verdict was contrary to the charge. 

4. Because the verdict was contrary to the evidence and 
to law. 

The Court refused a new trial, and this is alleged as error. 

Cook, for plaintiff in error. 

ft 

Bass, Solicitor General, for the State. 
Walkkr, J. 
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[1.] Waa the charge of the Court correct ? The Judge 
ifistrncted the jury "that it was not necessary to show that 
malice had existed any length of time previous to the com- 
mission of the offence, hnt th'ere must he malice to constitute 
the offence, which might have arisen simultaneously with 
the offence." The charge amounts simply to this: that 
malice must exist at ilie tims of the kiUing / that is, malice 
in the legal acceptation of that term ; and it need not have 
existed any length of time previously. Was the killing 
done under a state of feeling, on the part of the slayer, 
which the law denominates malice? If so, the killing 
would be murder. Whether malice be express or implied, 
if the killing resulted from either, the crime is the same. 
Kalice shall be implied, where no considerable provocation 
sppears, and where all the circumstances of the killing show 
an abandoned and naalignant heart. 

[2.] It is insisted that it was shown hei'e that the deceased 
assaulted the defendant, and that, therefore, the killing was 
voluntary manslaughter only, and not murder. Whether 
there was any assault made on defendant or not, was a ques- 
tion for the determination of the jury, and unless their find- 
ing be clearly wrong, we should not disturb it. Revd vs. 
The StatSy 26 Ga. R. 276. In this case, page 282, the Court 
says : "The jury are made the judges of the law as well as 
of the facts in criminal cases. Neither this nor any other 
Court should suffer a person to be deprived of his life, where 
his guilt is not fully established. Is this case so clear as to 
warrant, much more to demand, the interference of this 
Court ? We think not. On the contrary, we must say the 
testimony authorizes the verdict. No j ustification is shown 
for the killing." And so we say in this case. But even if 
there had been an assault shown, was the assault such as to 
free the drfendant from the crime of murder ? Roscoe^s Or. 
Eo. 726, says : " Although, under circumstances, an assault 
by the deceased upon the prisoner may be sufficient to re- 
but the general presumption of malice arising from the kill- 
"*g5 yet it must not be understood that every trivial provoca- 
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tion which, in point of law, amounts to an assault, or even 
a blow, will, as a matter of course, reduce the crime to man- 
slaughter. For when the punishment inflicted for a slight 
transgression of any sort, is outrageous in its nature, either 
in the manner or continuance of it, and beyond all propor- 
tion to the offence, it is rather to be considered as the effect 
of a diabolical malignity than of human frailty, and is one 
of the symptoms of that which the law denominates malice, 
and the crime will amount to murder, notwithstanding such 
provocation. *' Barbarity," says Lord Holt, {Keat^s Oaee Camh. 
408,) " will often make malice." 1 East. P. C. 234; 1 -ffww, 
by Grea, 615 (1). If, without adequate provocation, a per- 
son strikes another with a deadly weapon, likely to produce 
death, although he hW no previous malice against the party , 
yet he is to be presumed to have had such malice at the mo- 
ment, from the circumstances, and he is guilty of murder.'' 
1 Rus. on Cr. 514.' 

It is insisted that the Court erred in the charge, that if the 
parties had separated by mutual consent, the prisoner had 
no right to approach the bed of the deceased, or place his 
hand upon her person. The ground of this objection is that 
it did not appear by the evidence that the parties had agreed 
to separate. The evidence does show ithey had for some 
time previous to the killing, lived very unhappily together, 
and bad, in fact, separated. The jury could determine 
whether the separation was by mutual consent, better than 
we can, and we are not disposed to disturb their finding. It 
is not denied that the charge contains sound law ; the only 
complaint is that there were no facts to justify it. We 
think the jury might very well find that the parties, by 
agreement, had separated. 

[3.] Was the verdict contrary to the evidence and the 
law ? There were two theories of the real facts of the caae. 
The defence insisted that the account which Bob gave of 
the transaction, being introduced by the State, should con^ 
trol ; that, according to that account, it was a case of maa- 
ftlanghter, and that the jury, in finding a verdict of maiv 
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dcr, committed snch an error as to require the interference 
of this Conrt. On the other hand, the prosecution insists 
that while the defendant's sayings are evidence, they are not 
condosive, and that other facts in the case show that his 
account of the transaction is not the true one, but was 
framed for the purpose of justifying his conduct It is fur- 
ther inristed, that as the jury have passed on the merits of 
this question, there is no such error in their finding as to re- 
quire this Conrt to set it aside. Tlie theory of the prosecu- 
tion is that defendant killed deceased in a fit of jealousy, for 
refusing to gratify his lusts, such refusal being caused, as he 
ssppoeed, by her fondness for another — the father of her 
youngest child — and without any sort of justification ; and 
then attempted to manufacture such a state of facts as would 
make it appear that she was the aggressor. In support of 
this theory, it is insisted that but two weapons, the hrdfe 
and Toacr of defendcmt^ were found, both bloody ; and the 
pants of defendant looked as if they had been handled by 
bloody hands, and there was blood in each pocket of the 
pantaloons. From these facts the inference is drawn, that 
defendant, after cutting the throat of deceased, made the 
slight cuts, or ^^ slight gash," as Mack Felton calls it, on his 
body, which appeared to have been made with a %harp in- 
Btrument, ^^ skin deep ;" and that he then, with his hands 
reeking with the life blood of deceased, took his knife out 
of his pantaloons pocket and with that cut his own throat, 
and threw the knife under the bed, for the purpose of mak- 
ing it appear that it had been used by deceased. The fact 
that the wound on defendant's neck seemed to have been 
made by a dull instrument, is relied on to show that the 
knife may have been used by defendant in cutting his own 
throat, for if the toaot had been used, the cut would have 
appeared smooth. These facts and inferences are relied on 
to show that the jury were justified in disbelieving the 
account given by defendant, and in finding contrary thereto. 
The homicide was not denied, and the only testimony to re- 
duce the grade below murder was the sayings of defendant, 
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and the jury thought these were not credible. It is insisted 
that defendant was acihig a part^ as shown by the fact that 
he appeared to be dead, although his pulse was strong — 
mumbled out something, although the wound on the neck 
was not very dangerous ; and, besides this, it is insisted that 
the deceased was trying to get away from him when he cut 
her throat, even according to his own statements, and that 
his conduct showed a reckless brutality wholly without ex- 
cuse. Judge Lumpkin and I think this is precisely the sort 
of case which should be left to the decision of the jury. 
They are in a better position to judge of the real facts than 
we possibly can be ; and as one theory of the facts, and 
one pretty well supported by the evidence, too, will uphold 
the finding, we do not think that this finding is so clearly 
wrong as to make it our duty to interfere. Indeed, we think 
the verdict is right ; that the defendant, urged on by his 
lusts, was endeavoring to gratify his desires; that being de- 
nied this, and acting from feelings of jealousy, h« took the 
life of this helpless woman as she was endeavoring to es- 
cape from him. He had struck her before they parted, 
which shows the brutality of his character ; and now, after 
she had left her bed to get out of his way, he struck at her 
with his razor and missed her ; she stumbled, and he struck 
at her again and cut her throat, inflicting a wound of which 
she died in a few minutes. Is this manslaughter % Must we 
say this conviction is so clearly wrong that we will set it 
aside } I do not think it is our duty to do so. 

Judge Habbib thinks the account given by the defendant 
of the transaction is the true one, and that the verdict should 
have been one for voluntary manslaughter, and for this 
reason, as I understand his position, cannot concur in the 
judgment which we render, affirming the judgment of the 
Court below. 

Judgment affirmed. 

Habsis, J. dissented. 
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Lkvi M. Adams, administrator of Joseph Allen, deceased, 
plaintiff in error, vs. William E. Brooks, and others, 
defendants in error. 

[1] Letter! of admiidtmtioo upon the estate of a maa who died la Alabana, a resident of 
(hst State, and who left no effects In Georgia, cannot be panted by the Ordinary here. He 
banojnrisdklion. 

[i] Bond for tities, with all the purchase money paid, Is a complete title to land ; and the ren- 
der has no property In that land, remidnlng in him, whereon to grant administration after 
Us death. 

[i] TheraUnf in J^itU vs. Bullard, (8 K^i/t ^) having been made by an able Bench, after 
fidlargament by ablaoonnsel, haying since been followed and applied in direri eases, and 
having been left nmnolasted hy the General Assembly, tfiould not now be changed by tlie 
Comk The rale start deciHs should be mahitained. 

Motion to revoke Letters of Administration. Tried before 
Judge Wabotcb. In Meriwether Superior Court, on appeal 
from the Ordinary. Angust Term, 1866. 

In 1837, Joseph Allen executed a bond to one Veal, con- 
ditioned to make to Veal warranty titles to a certain lot of 
land in Meriwether county, as soon as the grant issued from 
the State, and such titles were demanded. 

In 1848, the grant issued to Allen, but so far as appears, 
no demand upon him. for titles was ever made. The bond is 
still outstanding. 

Allen died in Alabama, a resident of that State. Letters 
of admistration upon his estate, were granted by the Ordi- 
nary of Meriwether county, to Adams, the plaintiff in 
"error ; and Adams, as such administrator, commenced his 
action of ejectment against one Jones, to recover the land 
specified in said bond, and conveyed to Allen by said grant. 

Subsequently, Jones, together with some or all of the heirs 
at law of Allen, moved the Ordinary to set aside and revoke 
the letters of administration granted to Adams, on the 
ground that Allen died a citizen of Alabama, and left no es- 
tate in Georgia, and therefore, the Ordinary had no jurisdic- 
tion. 

This motion was finally tried, on appeal, in the Superior 
Court, when Judge Warner charged tha jury, that, to give 
jurisdiction in Meriwether comity, Allen must either have 
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died there, or left property or effects there which could be 
recovered and reduced to possession by his administrator as 
assets ; that if Allen (had, before his death, sold said land, 
executed a bond for titles, and received the purchase money 
in full, and had, when the letters of administration were 
granted, no other property in the county of Meriwether, 
then, the land was not the property of the intestate so as to 
give the Court of Ordinary jurisdiction to grant letters of 
administration on his estate, and that the administrator 
would not be entitled to recover the same, for thei purpose 
of administering it. * 

This charge is excepted to by Adams as erroneous. 

DouaHERTY, for plaintiff in error. 

Peavy, for defendant. 

Habbis, J. 

[1] The question made by this record is, whether the Ordina- 
ry of Meriwether county had any jurisdiction to appoint an 
administrator upon the estate of Joseph Allen, deceased, 
who died a citizen of Alabama, leaving no property in Mer- 
iwether county ? 

Allen had, many years ago, been a citizen of said county, 
and, previous to his removal, had sold his lot of land in^ 
Meriwether to Yeal, and gave to him his bond to make titles - 
upon the payment of the purchase money. During his 
life he received the full amount of the purchase money ; he 
died leaving no property whatever in said county. 

From the judgment of the Ordinary granting *administra- 
tion to plaintiff in error, an appeal was taken to the Superior 
Court, and upon the trial there, the distinguished Judge pre- 
siding charged the jury, "That to give jurisdiction to the 
Ordinary in Meriwether county, Allen must have either died 
there or left property and effects there, which could be re- 

* Set (he Beporter^s itafteiiMiK for a cpnectton of tbb biaooaracy.'«Bsr. 
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covered and rednced to posBe&sion hy his administrator as 
assets.'' 

This charge we deem entirely correct. 

[2] The uniform decisions of this Court, from its organi- 
zation to the present time, have been that a bond for titles, 
where the purchase money had been paid in fall, without 
deed, or any formal conveyance, vested a perfect title. 

li this be so, then, it cannot be maintained that the land 
in Meriwether remained as a part of the estate of Allen. It 
seems to us to be very clear that no administrator of his 
estate would, or should be permitted jn any Court where jus- 
tice is administered, to recover that land and reduce it to 
possession as assets. The right to do this would be indispu- 
table, if it be conceded that Allen has any remaining pro- 
periy in that land which can by a sale be converted into 
money. 

A demand of administration in this case is equivalent to 
the assertion of the existence of property : we deny that the 
land is the property of Allen's estate. Allen's relation to 
the land, viewed after the most searching analysis, resolves 
itself into, simply, a trust for the purchaser — a mere power 
abiding in him to execute a formal conveyance of title — that 
power is 9iot property — not an interest in the land — is incor- 
poreal, intangible, and incapable of alienation. 

[3] The distinguished counsel for plaintiff in error, does not 
iDegard the principle hs sound, that a bond for titles, where 
the purchase money is fully paid, vests a perfect title, and 
by his brief, asks this Court to go back and review and re- 
verse the case of PiUs and BiiUard^ and all the decisions 
since made in accordance with it. 

I am not called on to express my individual opinion as to 
the technical correctness of that original decision, nor is there 
now any necessity. It is, perhaps, enough to say it was 
made by an able Bench, after full argument by able counsel. 
At intervals of time since it was made, five or six cases in- 
volving the same principles have been before this Court, con- 
stituted of different Jadges from those who made the decis- 
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ion in Pitta and BttUardj and hy all, with entire iinaniniity, 
as the reports show, that decision has been followed and pre- 
snmptively approved. 

The Legislature has convened annaally since that][deci8ion, 
containing at all times members of the bar in fall practice 
and familiar with the printed decisions of the Court, and as 
their journals show, animated by a spirit of reform, they 
have been prompt to alter what, in our State Jarisprudence, 
they have deemed violative of right or principle, in their 
opinion, yet, we believe that no member has, so far, ever at- 
tempted to modify the doctrine as originally announced. 

Though this application proceeds from a member of this 
bar of acknowledged ability, and for whose legal opinions 
we entertain high respect, we feel that the facts we have 
stated are so overwhelming in the conclnsion to be drawn 
from them, that they effectaally preclude our acceding to his 
request. Stare decisis is a rule to insure uniformity. This 
tribunal, when it ceases to regard it, will greatly impair its 
value, and failto secure public confidence. If this Court 
has been wrong from the beginning, on this subject, let the 
legislative power be invoked to prescribe a new rule for the 
future ; until altered by that power, we are disposed to ad- 
here to the rule which has been so long applied by our Courts 
and is so well known to the legal profession. 

Let the judgment below be afllrmed. 



Andrkw Howell, plaintiff in error, vs. A. Shands & Co., 

defendants in error. 

[1.] When icren personi only are ined on a judgment of record, and the ezempliflcatlon of- 
fered In proof, shows that eight penoos were Inelnded in the judgment, It is a fatal Tarlaaee' 

[2.] Where the record of a foreign suit shows that an exeeuUen Issued and certain proceed- 
ings thereon were had, and the ezemplUlcatlon of the record does not set out a copy of such 
execution, the eridence li demurrable. 
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[3.j Wbca an aotioa of debt !• brought on a joint Judgment, and t<ro of the parties onlf are 
ierred, the Sheriff returning non tut inventus as to the rest of the defendants, it is error in 
tte Court to allow the name of one of the defendant* who was saed and aerved, to be 
fUidccn flrom tha case, and it may be taken ail vantage of by plea of non joinder^ filed in< 
Hanier \jy the other defendant. 

Debt on foreign judgment. In Lumpkin Superior Court. 
Tried before Judge Irwtn. February Term, 1866. 

Tills action is described in 28 Ga, H, 222, the case of 
Shands db Co. vs. Ilowdl d& C<3., except that the name of 
Andrew J. Mullinax is not found in the declaration that now 
comes up in the record ; the consequence of which is, that, 
aceording to said declaration, the firm of A. Howell & Co. 
consisted of seven persons only, and hence, the judgment 
rendered in California, is to this extent, different, as set out 
in the declaration, from the one introduced in evidence. 

At the last trial of the cause in the Court below, the plain- 
tiffs, before offering any evidence, moved to amend by strik* 
ing from their declaration the name of Andrew J. Mullinax. 
Counsel for Howell objected. The Court overruled the ob- 
jection, and allowed the amendment. This left the cause to 
proceed against Andrew Howell alone, six of the original 
defendants not having been served with process, but returned 
by the Sheriff non est inventtis. ■ 

Counsel for the defendant now announced to the Court 
that they would amend their plea, but afterwards declined 
doing so. 

Plaintiffs then offered in evidence the exemplification of 
a record from California, which is copied in 28 Ga. B. 
pp. 222-3-4, together with a statute of that State concern- 
ing forcible entries and unlawful detainers. Defendant's 
counsel objected to tlie latter as irrelevant ; and to the 
former : 

Ist. As proving a joint debt of record against eight de- 
fendants, and not a several and separate liabih'ty against 
Andrew Howell. 

2d. As not showing affirmatively that the Justice's Court 
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(the same not being a Court of record and general iuris- 
diction) had jurisdiction of the persons of defendants or the 
subject matter of the suit, but, on the contrary, showing 
that said Court had exceeded its jurisdiction. 

3d. As not showing from what Court the appeal was en- 
tered, or that the appeal dismissed was in the same case tried 
in the Justice's Court. 

4:th. As showing that a fi. fa. was issued, but not setting 
out the fi. fa. itself. 

The Court overruled the objections and admitted the evi- 
dence. 

The defendant then ottered a sworn plea in abatement, al- 
leging the non-joinder of proper and necessary parties to 
the present action. The plaintiffs objected, on the ground 
that the plea came too late ; and also, on the ground that it 
was not suflScient in law, even if defendant had filed it in 
time. The Court sustained the objection and refused to al- 
low the plea. , 

The plaintiffs' evidence being closed, the defendant moved 
the Court for a nonsuit, on the ground that the proof 
showed a joint liability against eight defendants, while the 
action was proceeding against one severally — ^MuUinax, at 
least, who was served, and who was stricken by amend- 
ment during the trial, being U necessary party. The Court 
refused the motion, holding that the liability was several as 
well as joint. 

The defendant then introduced in evidence a Statute of 
California, regulating proceedings in the Courts of Justices 
of the Peace in civil cases ; also the following release : 

'' A. ShAndfl & Co. ] 

YB. (Debt on foralgn Jadgmeot from State of Callforn a, now 

Andrew Howell, ( pending in Lumpkin Superior Gonrt. 
Andrew J. MulUiuix, et. al J 

Received of Andrew J. MuUinax, one of the defendants, 
two hundred and thirty dollars, by compromise, in full of 
his jpro rata share of the above debt ; and, hereby, in con- 
sideration of said sum, 1 do release and fully discharge said 
MuUinaj^ from all present or future liability on account of 
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said debt. Bat this in not to teleaoe or dUchiirge any, or 
either of the other defeadants, from anj legal liability 
whatever. 

Anraria, Ga. Oct. 24th, 1860. ' 

WIER BOYD, Plaintiff's Attorney." 

He thm introdnc^ said Andrew J. Mullinax, whose tea- 
timeay related mainly to what transpired in California in 
refareaoe to service, appearance, and the employment of 
eoansel, in the snit in that State. 

The defendant requested the Court to charge the jury (1) 
that the plaintiffs could not recover agaiost him alone, in 
this action, on the judgment from California ; (2) that die- 
missing the action as to Mullinax, dismissed it as to Howell ; 
and (3) that a release to one defendant releases all, and 
Howell is entitled to the full benefit of the release made by 
the plaintiffs' attorney to MuUinax, and the attorney could 
not repudiate said release on the ground that he had no au- 
Uioritj from the plaintiffs to give it. The Court refused so 
to charge, bat eharged, in substance, to the contrary, except 
that, as to the release, any amount paid to the attorney 
would be a credit to the defendant. 

After a verdict for the plaintiffs, the defendant moved for 
a new trial, on numerous grounds : 

I. Because the amendment was allowed to plaintiffs' de- 
clarataon striking therefrom Andrew J. Mullinax as a 
party defendant. 

3. Because the defendant's plea in abatement was over- 
ruled. 

8. Because the ezeinplification of the record from Cali- 
fornia was admitted in evidence. 

4. Because a non-suit was not awarded. 

&-6-T. Because the charges requested by defendant were 
refiised, and the charges given in lieu thereof were er- 
roneous. 

8-9-10. Because the verdict was contrary to the charge 
of the Court, contrary to law, and contrary to evidence. 

II. Because, by mistake of plaintiffs' counsel in hand'* 
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the papers to the jury, the latter did not have out with them 
the original release introdaced by defendant, but only a 
copy of it attached to the plea. 

13. Because the verdict was for a gross sum, including 
both principal and interest. 

The Court, after separating the principal and interest by 
a calcnlation, ascertaining the amount of each, and ordering 
judgment to be entered up for each, separately, overruled 
the motion and refused a new trial. Tliis is complained of 
as error. 

Bkix, EKtofiT and Lkstbb, for plaintiff in error. 
BicB, BoTD and Bbowk, for defendants. 
LincPiOK, O. J. 

We do not know whether ranch good will result from 
temporarily suspending this case. The defects complained 
of being more matters of form than substance; still, taking 
the direction that it has, devolving the liabilitly originally 
incurred by eight persons on one only, he feels it, we sup. 
pose, a duty which he owes to himself to throw whatever 
obstacles he can in the way of a recovery. 

[1.] The first objection that strikes us in the proceeding is 
this : This is an action of debt upon a California judgment 
against eight defendants, when, according to the declaration 
that now comes up as a part of the record in the eaae, the 
firm of A. Howell & Co., the original defendants, consisted 
of seven persons only. Hence, there is a varisoice be- 
tween the judgment rendered in Califorina from the one in- 
troduced in evidence. Indeed, the record of the case 
brought in Lumpkin county is contradictory of itself. It 
recites that Andrew Howell, Phillip Howell, Buius HoweU, 
Phillip Stonecipher, Joberry Mnllinax, Thomas Thompson, 
and Thomas Phillips, of said county, recently a mining com- 
pany in the county of Eldorado, State of California, then 
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and there miuing and trading, and acting as joint and sev- 
eral co-partners, nnder the firm name and style of A. How- 
ell & Co., owe to, and from yonr petitioners nnjustlj de- 
tained the sum, &c. 

On the 18th day of October, 1856, Amarine Shands, one 
of the firm of Shands & Co., sued ont bail process against 
Andrew Howell, one of the defendants in the action, in 
which it is alleged that the seven persons whose names are 
above enumerated, and Andrew MuUinax, whose name was 
not j>efore mentioned — making eight, instead of seven part- 
ners, acting under the name and style of A. Howell & Co., 
— are justly indebted to affiant on a foreign judgment from 
the State of California. 

It ifi not to this latter variance, apparent on the face of the 
the declaration, that our objection is predicated. But the 
objection is, to ofier a record from California, whereon a 
judgment is recovered against eight persons to support an 
Averment that the judgment was against seven only, as was 
evidenced by this record. The allegation and the proof do 
not agree. Who compose th^ firm of A. Howell & Co., 
who are alleged to be indebted to the plaintiffs the amount 
recovered by the California judgment? 

[2.] The record shows that there was an execution issued, 
npon which the property of the defendants — to- wit : their 
mining claims and fixtures — were sold under it, as is certified 
to by S. L. Crane, J. P., and yet there is no copy of said 
execution, with the proceedings had under it, set out in the 
exenaplification. We think this was error. It is not com- 
petent for any body to state the contents of such a paper, 
when the paper itself is a matter of file or record. A certi- 
fied copy is the highest and best evidence of its contents, as 
well as of the proceedings had under it, and we do not un- 
deiiBtand the decision in 28 Georgia JSep. 222, to cover this 
point. 

[3.] We think that the Court erred in refusing the plea of 
non-joilider, after the name of Andrew MuUinax was 
stricken out of the case by the plaintiff, by the permission 
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of the Coort ; and upon this proposition we have felt no 
Itttle diffienltj. A.her lifite&iiig pattontlj to the authorities 
road from ChuUPa Pleading and other elementary treatises, 
we feel quite sure that the able counsel for the d^sndaiits in 
error hare failed to produce any direct authority which ap- 
pears to be decisive upon this point. 

Peiiiaps it would be as well to advert briefly to the law 
of contracts. Contracts are classified under three heads — 
1. Oontracts of record. 3. Contracts of specialty. S. Sim- 
ile contracts. A debt of record is a sum of mcmey which 
appears to be due by the eyidence of a Court of record. 
Bnch a contract has these peouliar properties, or character- 
isticB : It operates as an estoppel, and is conclnsive betweai 
the parties. It effects, or works, a merger of the original 
cause of action. Thus : if a judgment be recovered for a 
debt due by bond, the debt thus becomes, by judicial pro- 
ceedings an act in law, transformed and metamorphosed into 
a matter of record, upon which latter security, vdilist it re- 
mains in force and xmreversed, the plaintiff's remedy, if any, 
must, in such manner as the law allows, be had. 

The doctrine of merger is thns explained by 'the Court of 
Exchequer in £^ m Scare 13, M. <£ TT. 494, 604 : ''If 
there be a breach of contract, or wrong done^ or any oilier 
cause of action by one against another, and judgment be 
recovered in a Court of record, the judgment is a bar to the 
origmal cause of action. Hence, the legal phrase, trandtin 
rem juMoeBtmn^ derives its force and aptitude. The cause of 
action is changed into matter of record, which is of a higher 
naturCj and the inferior remedy is merged in the hi^er. 
This remark equally applies, whether the cause of action be 
against a single person or many. The doctrine of metger 
holds not only where the original action was founded upon 
contract, but where it was founded upon a tort tor wrong, 
independent of contract. The judgment in this latter case, 
as well as in tbe former, when obtained, constituting a con- 
tract of record in which the right of action ex delicto \% 
wholly merged. If, therefore, one hath judgment to recover 



I 



MILLEDGEVILLE, DECEMBER TERM, 1866. 78 

— — - ■~'*'' - — ■■ i-.^ -■■■■ ■..■■■. i»... ■■■■ ■■ w^^. ■»■■■—■■■ .^M ■■■ ■■■ ■■■■ ■■ ^^m^m^^mm^^m' m' m 

Howell T8. Sh&nds A Go. 

in trespass against one^ although he be not satisfied, yet he 
afaall not have a new action for this trespass. By the same 
reason, eoarUrtij if one hath cause of action against twOy and 
obtain judgment against one, he shall not have remedy 
against the otiier.'^ 

We will now apply these remarks to the case in hand. 
We concede, therefore, that for the trespass committed in 
CUrifornia, the plaintiffs had their election to proceed against 
the defendants as trespassers, either jointly or severally. 
They did proceed against them jointly, and obtained a ver- 
dict and judgment against them jointly. They must, there- 
fore, regulate all their subsequent proceedings accordingly. 

They inaliluted suit in Lumpkin county, jointly against 
the defendants, and two of the defendants are served, An- 
drew Howell and Andrew Mullinax, and nan est invmtuB 
returned by the Sheriff as to the other defendants ; where* 
upon, upon the plaintlfi^s application, Mullinax is stricken 
from the writ, and the cause suffered to proceed alone against 
Howell, and the joint judgment rendered against eight per- 
sons in California, is offered in evidence to sustain the action 
against Howell alone. 

To justify this proceeding counsel refer often, if they do 
not rely much upon the original cause of action. That the 
defendants were joint and several trespassers. I trust that 
the general observations made as to the doctrine of merger, 
entirely precludes any such reference. The original 
trespass is completely buried in the joint judgment, upon 
which this action is brought. It can only be treated as a 
joint liability, evidepced by the record from California. 

But Section 3415 of the Code is relied upon to justify this 
amendment. It reads thus, " When two or more persons 
sue, or are sued in the same action, either on a contract or 
for a tort, the plaintiff may amend his declaration by strik- 
ing out one or more of such defendants, and proceed against 
the remaining defendant or defendants if there is no other 
\Bgtl difficulty in the case." 

Josfc so. But we apprehend the very difficulty which we 
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are endeavoring to explaia is in the way. A suit pending on 
a joint jadgoient against twOj if yon please, both residing in 
the county where the suit is pending, and both served by the 
Sheriff, one is arbitrarily dismissed from the action and it is 
proposed to proceed to judgment against the remaining de- 
fendant alone. 

Is there any other case known in practice where this 
can be done, where the liability is joint? I do not affirm 
that there is not ; what I do say is, that such a procedure 
cannot be helped, upon the idea of the original action being 
tresspass, the parties were jointly and severally liable. It 
has ])a8sed beyond this and can only be known now and 
treated as a joint debt, evidenced by a record, against which 
nothing can be alleged, but that there is no such record. 

This section of the Code, like many others, is intended to 
subserve the ends of justice. Plaintiffs and defendants may 
be changed for this purpose, but never to work a wrong or 
injury to parties. 

Section 3908 of the Code provides that, " If judgment is 
entered jointly against several trespassers, and is paid off by 
one, the others shall be liable to him for contribution," and 
this is obviously right. Whether this provision is restricted 
to tresspasses committed since the adoption of the Code, or 
to those also before, and the judgment has not been paid 
since, is not in the case. If the latter construction should 
be adopted, then the discharge of MuUinax might affect the 
continuing liability of Howell. At any rate, is it competent 
for the plaintiff to dismiss one of the joint judgment debtors 
at this stage of the proceeding. This is merely the sugges- 
tion of the Judge who writes out the opinion. 

And whether the common law rule obtained in California 
when this judgment was recovered, or the law of this State 
as it is now declared in the Code, does not appear. 

Considering that the plea in abatei||ient tendered by the 
defendant ought to have been allowed to be filed, and that it 
was in time, the exigency having just occuired which made 
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&ncli a plea applicable, we reverse the judgment of the Conrt 
telow. 

Jndgiuent reversed. 



Samd£L ClamkEj plaintiff in error, vs. The State ofGkobuia, 

defendant in error. 



tl.] Pefioitt of color art eompolent witaietiM In tU uacs, Jait m whtte p«rMiii vt. 

[1] Wben • homidde b proved, the law preiames mmUoe, and onleM the evidAiico ihotttd rr' 

Un% the i»fvrj he ahonld h% found guilty of murder. 
[S.] The Jufjr hi erirahial oties belAf made the Jodges of both lair and facti, their andloff will 

■et be dftrtarbed, nnkaa it be clearly wrong. 
[4.1 netwr daddeaopon the oonpeteneyof wUneates, and (he Jury apon their credlbllUy. 

Marder. In Spalding Superior Court. Tried before 
Judge Speer. July Special Term, 1866. 

The plaintiff in error was tried for the murder of Daniel 
Kerbow. 

When the colored witnesses were introduced by the State, 
the prisoner objected to their competency. The Conrt over- 
ruled the objection. 

JEvidence/or the State. 

KUty Ann NeaH^ a person of color— The difficulty com- 
menced about a bread tray. Deceased sent Indiana, his 
daughter, to get a bread tray, to Mary darkens, to make up 
bread for his dinner. Mr. Kerbow, the deceased, lived down 
by the new graveyard in Griffin. The difficulty occurred 
day before yesterday between 12 and 1 o'clock. Witness 
was present. Eliza and Mima Barnet were also present, 
and aome small children. No white person present but de- 
fendant, hia wife, and the deceased and Indiana. Indiana 
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went into the house, and did not see the difficalty. The 
house has two rooms and three doors — two doors toward the 
kitchen; two doors in the kitchen — door to each room, 
fronting to the house. Hoad runs south of the house. De- 
ceased was in the room of his own house farthest from the 
road. Indiana went to defendant's house, who, with his 
wife, lived in one end of the kitchen, for the tray. Mima 
lived in there with them. Deceased sent to Clarke and wife 
for the tray. I was in the adjoining room when she went 
after the tray — heard the conversation after she went there. 
Indiana asked for tlie bread tray. Defendant's wife said as 
long as he accused her of stealing the meat and meal, and 
salt, deceased should not have the tray to save his life — said 
she would see him in hell before he should have it. De- 
ceased was standing on the steps of his house. Defendant 
was lying on the bed in the room where he lived — wife was 
in there also. Deceased said he thought it was mighty hard 
he had bought a tray, paid his money for it, and could not 
get it to make up bread for his dinner. Defendant's wife 
said she had bought the tray, and it was hers, and before he 
shc»uld have it, she would put it into ashes, a damned old 
rascal. Defendant's wife is deceased's daughter. Deceased 
said that he would have it — that he would be damned if he 
did not have it. She said he should not have it to save his 
infernal old life. Deceased said it was a lie — her baying 
the tray — ^that he bought it himself. He gave her the lie 
two or three times, when the defendant stq)ped up and said, 
'^ Look here, old man, you must not give my wife the lie, or 
curse her cither ; if you do, I will give you what you don't 
want, and that will last you your life time." Deceased said 
it is a lie — you take it up, air ; if you do, help yourself. 
Defendant said, '^ Yea, I do take it up, for Mary is my wife," 
and shot. The ball went through the door. Decesssil t)ien 
jumped down, picked up a brickbat and threw it at him^ 
and hit the wall of the house. Defendant tb^n shot at de- 
ceased, and hit him in the arm- Deceased fell — fell right $k 
the steps, his head up against the steps, of the housa, and 



MILLEDGEVILLE, DECEMBER TERM, 1866. 77 

Clarke V8. The State. 



haUooed, ^ Oh, Lordy I Kitty, help me ! '' Defeodant then 
stepped up and shot him again, after he was down — shot 
him in the side — ^then went back into the house, got his coat, 
and pat it on as he ran towards the old grave yard. De- 
ceased still lay there hallooing. I helped him into the house 
and on to a bed, and gave him some water. This was be- 
tween 12 and 1 o'clock in the day. He lived until a little 
after twelve the same night, when he died. His wife was 
not' present. 8he was sent for, and came about 2 or 3 o'clock 
in the evening. 

Oto99'£mmin6d—WhAt defendant's wife said about de- 
ceaaed jH>t having the tray was said to Indiana, the daugh- 
ter of deeaased. Deceased was sitting on the steps of his 
housa Indiana went back and told her father. Then de- 
ceased went to the other end of the kitchen where the negro 
women were staying and asked Eliza if that was not the 
tray he bought. 8he replied, there were two, and they were 
so much alike she could not tell. He said he intended to 
have it, and went on back and sat on the steps, and, whOe 
there, said he would have the tray if it cost him his life. 
D^aodant shot him with a pistol. The ball that missed 
him, when defendant fired first, went into the door close to 
where deceased was standing. After defendant had shot 
three times, he presented his pistol as if going to shoot again. 
I begged him not to do so, and he then got his coat and 
wentc^. 

wS%80 Thomas^ apersan of odor — ^I was lying on the bed 
sick in the room adjoining defendant's in the kitchen 
when the difficulty b^an. The first I saw, deceased came 
down his steps and said to defendant's wife, God damn her, 
he intmded to have his tray — it was his. He then stooped 
down near the st^ and adced defendant if he took it up. 
Difeadant said yes, he would protect hia wife anywhere. 
Deoeaaed then said to him, help yoursdf if you can. De* 
feedant then shot at deceased, and missed him. Deceased 
then stooped down, picked up a brick and threw at defen- 
dant, bat never hit hiau Defendant then shot at him and 
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bit bim in the fihonlder, and deceased fell, and after he fell 
he shot him again and hit him in the side. From defendant's 
door to deceased's door is abont twenty feet. After he was 
shot the second time, defendant pnt on his coat and ran, and 
deceased rose, went into his honse, and fell on his bed. Be- 
fore defandant fired the first time, and after he bad pnlled 
his pistol ont, I heard deceased say, I am done with it. De- 
ceased dicii between 1 and 2 that night What I saw was 
foen through a crack« Saw deceased stoop down. Don't 
know what he picked up. Heard the brickbat strike the 
house. Heard deceased say to defendant, God damn her, 
ho would have his bread tray in spite of hell, and then.w^it 
to the well and got a bucket of water — carried the bn^et 
in his room, came out, and commenced again, and defen- 
dant said, '^ Old man, let us talk in reason." Deceased asked 
him if he took it up. He said, yes, he would protect his 
wife anywhere. Deceased had stooped down before defen* 
dant ever fired. 

2>r. TAomae M. Damall — Am a physician. Was called 
professionally to aid in a post mortem examinaiijn of de- 
ceased at his honse on yesterday, the 2d of August. His 
house is in Griffin, and in Spalding county. I went at the 
request of Dr. Knott. We made it. We opened first the 
abdomen, examined its contents, and then raised the breast 
bone, or chest. The shot that strnck the shoulder entered 
the chest between the 3d and 4th ribs. Did not examine 
the lung critically. Found considerable idood in the cavity 
of the chest. Second wound was below-— entered between 
the libs and passed through his body and lodged against the 
ribs on the other side. Either of the wounds wonld, in my 
opinion, have proved mortal, and he died from the effects. 
13ie shot was in the left shoulder and on the 1^ side. 

Dr. Fjdward F. KncfU — Am a practtcing phjsieiaa* Was 
called to see deceased about 2 o'clock day befinre yestuday. 
Found two wounds— one through the shoulder, the odher 
between 7th and 8th ribs. Wounds were inflicted by leaden 
balls used in pistols produced the balls.) Attended him in 
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hiB last hours. He died about 2 o'clock a. m. Visited bim 
four times that afternoon and evening. Ho seemed to be 
conscious of his situation. He stated to me : "Dr., I shall 
die, and you know it ; I am now on my death-bed ; I shall 
speak the truth. My son-in-law, Clarke, shot me, and my 
wife was the cause of it, and it will be the cause of my 
death." This was at the last visit I made in the afternoon. 
Deceased died from the wounds. All of his organs were 
otherwise healthy. He died in this county. 

John L. Dcydl — Am deputy marshal of the city of Grif- 
fin. Had a warrant placed in my hands for the arrest of 
defendant. Executed the warrant. Arrested defendant 
about thirty miles from here, in Meriwether, about 4 o'clock 
yesterday, 2d day of August. Got a pistol from him — the 
one produced. Four barrels were empty — two loaded. It 
was a six shooter. When deceased was once confined in 
guard-house here, he accused Clarke and his family of hav- 
ing him put there, and said he intended to kill him if he 
ever got a chance. I told Clarke about it some weeks after- 
wards. Ttiis was in February or March of this year. 

The Court charged the jury that when a homicide is 
proved, the presumption is that the killing is murder, and 
that it was for the evidence to show justification, or to re- 
duce the offence to a lower grade. 

After a verdict of gnilty, the prisoner moved for a new 
trial, on several grounds : 

1. For error in admitting the colored witnesses. 

2. For error in the charge of the Court. 

3. Because the verdict was contrary to law and evidence, 
the facts making a case of voluntary manslaughter only. 

4r. Because the verdict was contrary to the weight of evi- 
dence. 

« 

The (>ourt refused to grant a new trial. 

DoYAL and Nunhally, Martik and Dishukie, for plaintifi 
in error. 
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Hahkond, Solicitor General, for the State. 
Walkeb, J. 

[1.] We think the effect of the act of 17th March, 1866, 
Pavyp. Acts^p. 239, entitled, ^^ An Aet to define the term 
' persons of color, and to declare the rights of sach persons," 
was to make persons of color competent witnesses in all 
cases, just as if they were white. In other words, that all 
distinction, on account of color, was done away with, so far 
as competency to testify is concerned ; and, for my«elf, I 
will say, I think it conferred on them the full civil rights of 
a citizen, and made them, before the law, entitled to all the 
civil rights enjoyed by white persons. We do not feel dis- 
posed to fetter the enjoyment of those rights by technioml 
criticism, but desire to carry out in good faith the legislative 
will. 

[2.] The Court charged the jury, " that when a homicide is 
proved, the presumption is that the killing is murder, asd that 
it was for the evidence to sliow justification, or to reduce 
the offence to a lower grade." In Cohron t». 7%e SM&j 90, 
Oa. jR. 760, this Cioort says, " that the son was slain by the 
father was not denied. In contemplation of law, the homi- 
cide was murder ; and it was for the slayer, by proof, to re- 
lieve himself from this presumption, to reduce the offence 
from murder to manslaughter." In Oktnoe vs. the State SI, 
Chk. a. 464, the Oourt says : " The State having proved the 
homicide, closed, as the law would imply malice from the 
killing." " When a man commits an unlawful act, unac- 
companied by circumstances justifying its commission, it ia 
a presumption of law that he has acted advisedly, and with 
an intent to produce the consequences which have ensued. 
See Dixon^e oaee 8, M. S S. 15. Thus a presumption of 
maliee arises in many cases. ^ Li every charge of murder,' 
says Mr. Justice Foster, Hhe fact of killing being first 
proved, all the circumstances of accident, neoeflsity, or in- 
firmity, are to be satiflfaotorily proved by the prisoner, unr 
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\em tfaey arise out of the evidenoe piH>4Qc6d against him, for 
the law presmnes the fiact to be ftmnded in malice, until the 
oontrary appears.' Foitter 256 ; 1 iZafo, P. O. 456 ; 1 JSady 
P. O. 840." Bo8. Cr. Ev. 21. , These aaihoritiee-vand the 
DQmber might be greatly increased — ^we &ink, fhlly snalain 
the charge of the CSonrt as given in this ease. 

[8.] Bhonld a new trial have been granted on the grounds 
that tiie verdict was contrary to law and evidtfioei and the 
weight of evidence? ^^The jury being made the jadges 
both of the law and the facts in criminal cases, their verdict 
will not be disturbed, nnless it be clear that the defendant 
has been wrongftilly convicted." Revd V8. The State^ 20, 
€fa. M. 276. It is insristed that the evidence shows a case of 
volmrtary manslaughter, and not murder. Is it ^* dear that 
tiie deCendant has been tfonrngfully convieted " of murder ? 
Without critically analyzing the testimony, I deem it neces- 
sary to say only that it showed the existence of a very bad 
state of feeling between the parties ; and a pretty dear in- 
ference is, that the deceased was, in his own family, (doney 
save the society of his little daughter, Indiana. The ex- 
pression used by him to Dr. Knott, when all hope of life 
was gone, is full of meaning. The presence of the old man, 
for reasons not disclosed in this record, was not wanted in 
that family ; and this was seized as the occasion to be for* 
ever rid of him. As to the provocation given defendant by 
the language of deceased to his daughter, the wife of defen- 
dant, it would seem that she was a match for her lather in 
the use of ^* Billingsgate ; " and tliis was, therefore, no such 
provocation as to justify or mitigate the conduct of defen- 
dant. There is no assault proved to have been made on de- 
fendant before he shot at deceased, for both witnesses say he 
picked up the brickbat c^ler defendant had shot at him ; and 
one of the witnesses says : ^^ Before defendant fired the first 
time, and after he had pnlled his pistol out, I heard deceased 
say, ' lam done tinth U^ " There being no assault on defen- 
dant, nor attempt to commit a serious [personal injury on 
him by deceased, nor other equivalent circumstances to jus- 
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tify the cxciteBieiit of pasBioo and exolnde all idea of delib- 
eratioa or malice^ we think that not only is it not " dear 
that the defendant has been wrongfully convicted/' but that 
^^ all the circnmstanceB of the killing show an abandoned 
and malignant heart." ' 

[4.] As to its being a verdict founded on the testimony of 
^' persons of color," all we have to say is, that the law makes 
them oompeterU witnesses, and it was the right and dnty of 
the jury to jndge of ^eit credibility. We are satisfied the 
}ury did their duty in Uie premises ; this was the opinion of 
the Court below also. But if the testimony of the colored 
persons were out of the case, would not the defendant be 
found guilty of murder ? The killing was proved by the 
dying declarations of the deceased ; the law implies malice, 
and that the testimony in the cause must show a grade of 
homicide below that of murder, otherwise the defendaat 
must be convicted. The negro testimony aside, where is any 
testimony to show any sort of mitigation whatever f W.e 
see none, and are inclined to hold that the verdict should 
have been the same upon the testimony of the white wit- 
nesses alone. We think the Court did right to refuse a new 
trial. 

Judgment affirmed. 



The MAKUFAorujuBBs' Bask of Maook, plaintiff in error, vs. 
Ajbtekus Qools^t, defendant in error. 

When Mtenl cues for one bandred doUan etch, were brought At th« mum timtt, vpon 
similar causes of action, by the same plaintiff against the same deflmdant, all of them 
retainable tD the saaie monthlj Term eC the Coim^ Gout :— Held ^t aald Oont ted 
Jarisdiction of the cases as brought, and that although the defence to each and aU of 
them might be the aame, an order of consolidation, wherebj the Jnrisdlctfon would 
have been oastad, was properly reftased. 
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Oertiorari. Decided by Judge Colr. At Chambers. 
December, 1866. 

This was an agreed caae, broaght before Judge Cole tliat 
he might review a decision made by the Connty Court of 
Bibb. 

Gh>oIsby bronght against the Manufactarera' Bank of Ma- 
con, npon its bills or notes, forty-four suits, each for one 
handred dollars, all of them commenced and served at the 
same time, and all returnable to the August monthly Term 
of the Connty Coart. Seven of them were founded npon 
issues of the Bank prior to 1861 ; and the remaining thirty- 
seven, 'upon issues dated in 1862. ^ 

At the appearance Term, counsel for the Bank, after 
showing to the satisfaction of the Court that the defence to 
all the suits of the first class was the same, and to all those 
of the second class was likewise the same, moved to consoli- 
date all the suits of each class into one, thus making but two 
suits of the whole ; and that these two be then dismissed on 
the ground that the Court had no jurisdiction to try them. 

The Court overruled the motion, and adjudged that the 
plaintiff might proceed in said Monthly Court with each of 
the original suits, and that the Court had jurisdiction to 
entertain and try the same. 

Judge CoLB affirmed this ruling, and his decision is now 
complained of as erroneous. 

Lanier & Andbbsok, for plaintiff in error. 

Rutherford & Wsbms, for defendant. 

Harris, J. 

Of the oppression, from the heavy costs which the plain- 
tiff in en'or will necessarily sustain, by reason of the de- 
fendant in error having sued in the Connty Court, his claims 
broken np into amounts so as to be covered by the jurisdic- 
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tioD of that OoQity we are fally sensible. Had there been 
bat one c^e, and brought to the Superior Court, the eoet 
would not have exceeded fifteen dollars ; or if two, thirty dol- 
lars. As it iS; there are forty-fovr suits ; and the probable 
costs will be over six hundred dollars. It is not right that 
such a state of things should exist ; it will again and again 
occur in suits on Bank notes, unless corrected bj definite 
and just legislation. 

We have no power to alter the law, or, by any decision 
made in accordance with law, to relieve the plaintiff in error 
jRpom the costs which they will incur, by ordering a consol- 
idation of these forty-four suits. An order for consolidation 
would operate an ouster of the jurisdiction of the Connty 
Court ; — that jurisdiction was conferred by law, and can be 
taken away only by law. 

Judgment aJQGirmed. 



JiJCES Jackson, plaintiff in error, vs. Jobl Dkesb, Jakes 
Bloodwobth, and Gpset Muskinson, administratrix of 
Benjamin Mubeinson, deceased, defendants in error. 



[1] It ii error to refuse an Application for a writ of partition to divide milLi which 
partnership property, upon the gronnd that the time had not elapsed llzed fi>rthedlB- 
Bolntion hy the articles. There being many canses for wliloh a diaaolation will be do* 
creed before the expiration of said time. 

[2] Under the Code, and particnlarly Sections 8015 woA 8906 thereof, It is not pivper to 
force a party to go into Equity, to obtain a decree for the dlssolntion of oo-partnerrtiip 
in milling property, before appl3rlng for a writ of partlon to divide such property. 

[8] In all extraordinary cases the common law Ooort may lo fi-ame its prooeediags and 
order as to meet the exigent of the case, and the verdict and J vdgment may be so monld- 
ed as to mete out Justice to all parties as by decrees rendered in equitable proce^dlnga. 

Application for Writ of Partition. In Wilkinson Stiperi<»* 
Oonrt Decided by Judge A. Rbbsb. October Tetm\, 1866. 
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Jacbon, the plaintiff in error, after giving the requisite 
notice nnder the Code, presented to the Superior Court of 
Wilkinson county, his petition praying for the appointment 
of commissioners to partition among himself and the defend- 
ants in error, (he claiming one-fourth,) certain premises 
known as the Deese & Jackson mill tract, being a mill seat, 
and such lands (one hundred acres more or less) as are nec- 
essary for yard, pond, dams, etc., and having thereon a grist 
and saw mill, with machinery and other appurtenances. 

Two of the defendants in error, towit, Deese and Blood- 
worth showed canse against said application, by their an- 
swer on oath, referring therein to a contract of partnership, 
of which the following is a copy: 

^ Gboboia, ) 

Wilkinson County. ) 

This agreement made and entered into 
diis the sixth day of August, 1864, between James Jackson, 
Joel Deese, James Bloodworth and B. F. Murkinson, all of 
said county and State, witnesseth : 

1st. That the parties all agree to erect a grist mill at the 
mill seat known as the Deese & Jackson mill, near Toombs- 
boro' C. B. Boad, and such other improvements and build- 
ings as the majority of the parties may be able and find nec- 
essary to do from time to time. 

2d. That the parties do agree each to furnish an equal 
portion of the labor, cause the same to be done in and about 
the mill, and the repairing of the same in proper repair ; 
provided, always, that the said Bloodworth and Murkinson 
shall do or cause to be done all the mechanical labor during 
the partnership. 

8d. That the material used in and about the mill, or any 
addition or improvements thereto added, shall be furnished 
equally, share and share alike, by the parties. 

4t}L That the parties shall furnish and feed their own la- 
borers at their own expense, but Bloodworth and Murkinson 

shall keep a correct account of . all the labor done, and by 
6 
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which partner, and notify a partner when in arrears of labor 
or material. 

5th. That Blood worth and Morkinson shall have exclusive 
control and management of the mill, and shall be the judges 
of any and all repairs and improvements, and the plans of 
said repairs and improvements. 

6th. That each partner shall be entitled to one-fourth part 
of the grain, and one-fourth of the profits of any improve- 
ments that may be added or made. 

7th. Blood worth and Murkinson shall employ the miller 
upon such terms as they see fit, at the expense of the partners; 
provided the miller shall sleep not more than one hundred 
yards from the mill, and sliall do his eating not more than 
one hundred yards, they using all due diligence for the best 
interest of the concern. 

8th. That Bloodworth and Murkinson shall keep correct 
books, which shall be open to inspection to any and all the 
partners, at any time, and shall have the books up for settle- 
ment the first of every December after this date, at which 
time, or as soon thereafter as possible, a general settlement 
shall be had and accounts balanced. 

9th. Tliat when a partner shall die, if such event should 
happen before a final dissolution of the partnership, his 
share in the c mcern shall be sold at public outcry to the 
highest bidder, by the executor or administrator. 

lOth. That in the event Murkinson or Bloodworth shall 
die, and their interest be sold, then the partners shall all 
come together, and of their number nominate one who shall 
have control with the survivor, Murkinson or Bloodworth, 
as the deceased partner had. 

11th. The partnership shall last- for five years, unless by 
consent of all the partners, given in writing, it shall be dis- 
solved sooner. 

{Signed hy aU the parties under tJieir seals and attested hy 
two witnesses.) 

The answer' alleged that under this contract the partners 
all went to work, but before the heavy timbers were 
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all procured and haulded to the mill-seat, Markinson died, 
leaving no help in his place ; that the other three continued 
the work until they raised the water frame, when Sherman's 
army came and destroyed everything upon the place as near 
as possible, cutting down what of the frame they failed to 
burn, and destroying every house, shop and bridge — this 
was on the 25th and 26th of November, 1864. That since 
that time, the respondents, (Jackson, though often requested 
so to do, not aiding them in any way or advancing any means 
for the purpose,) have replaced one grist mill and built anew 
saw mill out and out, not using twenty dollars worth of the 
machinery which formerly belonged to said mills ; built a 
considerable forebay (with a view to having a machine shop) 
costing nearly as much as the saw mill frame ; built a new 
bridge and repaired another ; repaired the dam ; bnilt a 
blacksmith shop for the use of the firm ; all costing fifteen 
hundred or two thousand dollars, and leaving the respond- 
ents without any means whatever, and wholly dependent 
upon the mills. That the respondents have not only thus 
expended all their available meane, but are largely indebted 
for hired labor and for materials. That the mills, ordinary 
as the grist mill is, it being a mere gritter^ the parties not 
being able to procure large or good rocks, etc., are the only 
means by which the respondents are able to procure bread, 
the crops having proved a failure. That the saw mill is the 
only means to raise money to pay off the hirelings that helped 
to build it, or to keep up the dam, waste ways, etc., which 
arc still needing repairs. That respondents are not able to 
put said property upon the market on time, bat Jackson is ; 
and that to offer it for cash in the present condition of the 
country, when but few have the means to purchase, would 
leave their interest unprotected. 

After Jackson had filed a replication (so it is termed on 
its face) to this answer, Bloodworth put in, on his own oath, 
another answer, calling it a rejoinder, in which he alleged 
that the foundation work of the mill, to-wit, the dam, the 
underwork of the frame, waste ways, etc., there at the time 
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of forming the partnerBhip) and of great valae, greater than 
that of the houses, are there still, never haring been destroy- 
ed. That the destraetion alluded to in the former answer, 
was of braces and sills above the foundation, and of machine- 
ry appended to the building, not the original property itself; 
and that if there was more machinery than allnded to, it was 
damaged so as to render it unfit for use. 

The reception of this second answer is one of the errors 
assigned. 

A jary having been waived by the parties, the Court dis- 
posed of the case by the following order : 

*^ It itppearing to the Court that the property for partition 
is the subject of a partnership which has not yet been dis- 
solved nor expired. It is therefore ordered that said appli- 
cation be refused, and that drfendants do recover costs, etc." 

This order is excepted to as erroneous. 

WmoBiELD and Cumhikg, for plaintiff in error. 
BivBBS, for defendants. 
LvHPKm, C. J. 

The Court seems to have put its judgment refusing this 
application, upon the ground, *That the property for parti- 
lion is the subject of a partnership, which had not yet been 
dissolved nor expired ;" and this would have been su£BlcieDt, 
under the law as it stood before the adoption of the Code 
The parties would have been compelled, first, to go into 
Equity, and obtain a decree for a dissolution of the 
partnership, and then apply for a partition of the mill 
pr<^erty. But it is not so now, and it will require time for 
the profession to wake up so as to comprehend properly the 
full meaning of the Code, its length and breadth, height and 
depth. For this purpose let us cite some of its sections. 

Section 3014 provides, ^^That Equity jurisdiction is es- 
tablished and allowed, for the protection and relief of par- 
ties, where, from any peculiar circumstances, the operation 
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of the general rules of law would be deficient in protecting 
from anticipated wrong, or relieving for injurieg done." 

Section 3016 : " No suitor, howdver, is compelled to ap- 
pear on the equity side of the Oonrt, but he maj institute 
his proceeding for an equitable cause of action upon the 
common law side of the Court at his option, and the Court 
may allow the jury to find a verdict^ and a judgment be 
rendered thereon, so moulded and framed to give equitable 
relief in the case, as verdicts and decrees are rendered and 
framed in equity proceedings." 

It was said that every line in the Statute of Frauds was 
worth a subsidy. This section alone is far more deserving 
that eulogy, and it cannot be retorttd to the latter, as it was 
of the former, that every line in it had cost the English peo 
pie a subsidy in its construction. 

Yet this great section was defeated for more than twenty 
years after its first introduction, the last time before its adop- 
tion in the Code, by a prominent Senator in the Legislature, 
now no more. 

Section 3903, provides, that ^' whenever application is 
made for partition of lands and tenements, as hereinbefore 
provided for, and either of the parties in interest shall make 
it satisfactorily appear to the Court that a fair and equita- 
ble division of the lands and tenements cannot be made by 
means of metes and bounds, by reason of improvements 
made thereon, or by reason of the premises being valuable 
for mining purposes, or for the erection of mills or other 
machinery, or that the value of the entire lands and tene- 
ments will be depreciated by the partition applied for, then 
and in that case the Court shall order a sale of such lands 
and tenements, and shall appoint three discreet persons to 
conduct such sale, under such regulations, and npon such 
just and equitable terms as said Court may prescribe ; which 
sale shaU take place on the first Tuesday in the month, at 
the Court House of the county in which the land is situated, 
after an advertisement of such sale in some public gazette 
of this State for at least thirty days," 
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But Section 3906 is a Carte Blanche to the Courts upon 
this subject. It applies precisely to the case before us. It 
enacts that: *'In any extraordinary case, not covered by the 
foregoing provisions, (in relation to partitions) the Court may 
frame its proceeding and order so as to meet the exigency 
of the case, without forcing the parties into a Court of 
equity, and the Court may deny a sale or partition alto- 
gether, if it is manifest that the interest of each party 
will not be fully protected." 

There is, therefore, no want of jurisdiction in the com- 
mon law Court, to adjudicate this controversy. Is the 
Judge right in holding, that the time not having expired 
limited by the terms of partnership, that the property is 
not subject to partition ? 

Notwithstanding the time has not elapsed limited by the 
articles of partnership, still there are many causes which 
may ari^e that will justify a dissolution. These are men- 
tioned in all the books on the law of partnerships. I will 
not enumerate them. From the facts contained in the mu- 
tual altercations between these parties, the partnership is 
already dissolved, and the only question really is, bow to 
make a proper disposition and division of the partnership 
effects between the several owners. Common reason teaches 
any man that the objects of this association have become 
impracticable, and that its further continuance can be pro- 
ductive of nothing else than serious loss and injury to some 
of the parties. By the destruction of the mill property by 
fire, caused by the Federal army, the want of means, from 
the emancipation of slave property, the taking and carrying 
away of the teams, &c., the men of means in the concern 
have been so impoverished and crippled that what remains 
of their property is hardly sufficient for sustenance, and can- 
not be rendered profitable if directed to this enterprise. 
Jackson, who was looked to mainly to supply capital, or its 
equivalent in labor, when this partnership was entered into, 
by misfortune, without fault on his part, has become unable 
to carry on the business without loss, instead of the profits 
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he hoped to realize from the partnership. War is assigned 
a£ one of the causes for dissolving a partnership. Not con- 
sidering it applicable in the sense in which it is used by the 
writers, may it not be true, in a less technical sense, to this 
and many other cases scattered all over the land ? The de- 
straction of the property which is the subject matter of the 
copartnership, is another cause which will work a dissolu- 
tion^^r se. The foregoing remark as to war may be appli<-*d 
to this ground. 

But I will not extend these remarks. We are quite clear 
that if the partnership be not already dissolved, it should 
be declared so by the judgment of the Court. 

What, then, is to be done with the partnership effects 
under this application, bearing in mind that the party shall 
not be forced into equity, but the Court is so to frame its 
proceedings and order as to meet the exigency of the case ? 

Let the case be reinstated, and the Judge appoint commis- 
sioners to partition by sale the whole property belonging to 
the partners ; that they be authorized to hear testimony as 
to the state of the accounts between the partners as to the 
property, and report back in writing to the Superior Court 
of Wilkinson county, together with a statement of the debts 
and liabilities of the copartnership, the said report, or any 
part of it, to be allowed or disallowed by the Court. That 
the Judge cause a special jury to be empanneled for this 
purpose who shall, by their verdict, assigu to each partner 
aach share of the money brought into Court from such sale 
as he is equitably entitled to, and find that said partnership 
as to the mill property shall be thence entirely dissolved, 
and that the Judge shall, upon such finding, so mould the 
judgment in the case as to cover all matters of controversy 
which were involved in said partnership. 

If, in carrying out these instructions, difliculties may 
occur not anticipated by the Court, the Judge may, in his 
own discretion, enlarge his orders so as to meet and obviate 
them. 
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With these directions, we reverse the judgment of the 
Court below. 

Judgment reversed. 



John W. Claek, plaintiif in error, vs. Bbnedict H. Grkex, 

defendant in error. 

A contract for me and oceapatloii wUl be aalbrccd apon piroof of titlt la the plaiBtUT 
and occaj;iatlott by defendaiit. 

Complaint. In Jones Superior Court. Tried before Judge 
A. Reese. October Term, 1866. 

This action was by the defendant in error against the 
plaintiff in error, for the rent of 440 acres of land, known 
as the " Mills placo^" for the years 1856, 1857 and 1858, at 
$200.00 per annum. 

The plaintiff below introdaced in evidence a deed made 
to himself by the Sheriff of Jones county, for 440 acres of 
land, situate in said county, sold as the property of John W. 
Clark, to satisfy a fi. fa. against him in favor of Green A. 
Clower ; and proved by the Deputy Sheriff that he, the 
Deputy, made said sale. 

He introduced James S. Henfroey who testified that he 
heard the plaintiff say that Clark was to redeem the land 
which he bid off for Clark. Clark remained in possession 
of the land and occupied it about two years, as well as. wit- 
ness could recollect. He left it in December, 1858. He 
might have occupied it longer than two years. Witness did 
not remember distinctly the length of time. The rent was 
worth from $75.00 to $100.00, per annum. It was said to 
contain 440 acres, but witness thought there were about 400 
-r-much of it poor and worn out. 



MILLEDGEVILLE, DECEMBER TERM, 1866. 93 

Clark n. Greea. 

It was admitted that iT. S. Glover would prove, it present, 
that the rent was worth not exceeding $100.00 per annum. 

The Court, after charging the jury that the relation of 
landlord and tenant is necessary to sustain the action for 
use and occnpation, that an entry under agreement or con- 
tract for pnrchase is inconsistent with this relation, and that 
if the defendant held the premises under a contract of sale, 
the plaintiff was not entitled to recover, charged further as 
iet out in the motion for a new trial. 

The jury found in favor of the plaintiff $225.00, with cost 
of suit. 

Whereupon the defendant moved for a new trial : 

1. Because the Court erred in charging the jury, ^^That 
if they should believe from the evidence that Clark went 
into the possession of the land as Green's land, and not as 
his own under a contract of purchase, then, the relation of 
landlord and tenant exists, and he is liable for what you may 
believe the use and occupation of the land to have been 
worth ; and in arriving at a conclusion on this subject, you 
may look at the voluntary abandonment of the premises 
after the lapse of two or three years, by Clark, as going to 
show the intention and understanding between the parties,'' 
there being no evidence to call for or warrant said charge, 

8. (According to the Bill of Exceptions, but this ground 
is not in the motion itself as sent up in the record.) Be- 
cause the verdicts was contrary to law and contrary to evi- 
dence. 

3. For misconduct in one of the jurors. {Abandoned in 
the Supitme Court.) 

The Court refused a new trial, and error is assigned. 

Cabutesb & FsEPLES, for plaintiff in error. 
Hasdehak and Foe, for defendant. 

Walker, J. 

Proof that the title to land is in the plaintiff, and 
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that defendant occupied it ander a contract, express or im- 
plied, is suflScient to sustain a verdict for use and occupa- 
tion. Mercer vs. Mercer, 12 Ga, i?. 421. This rule is ad- 
mitted by counsel for defendant, (plaintiff in error,) but he 
endeavors to take his case out of the rule, by showing a pur- 
cliase of the land from plaintiff by defendant; and thus 
make the principle of the case of Barnes vs. ShinkolaUr^ 14 
Ga. Ji. 131, apply to this case. He relies on the testimony 
of James S. Renfroe to sustain his position. The title of 
the plaintiff, and the occupation by defendant, are clearly 
proved. Eenfroe then swears " that he heard Green, the 
plaintiff, say that Clark was to redeem the land which he 
bid off for Clark." Does this prove a contract of bargain 
and sale? We think not. Did Clark ever agree to redeem 
tlie land ; did he ever pay, or promise to pay, or offer to 
pay ? The evidence does not show that he did. It would 
seem, from what the plaintiff said, that he intended for de- 
fendant to have an opportunity to re-purchase the land, or 
'' to redeem it," in the language of the witness ; but there is 
no evidence that defendant evar promised to do so, and for 
aught that appears in the record, he did not wish to do so. 
ITever having paid, or promised to pay, anything for the 
land, is it right that he should occupy it for nothing ? We 
think that, having used the plaintiff's land, it is but right 
that he should pay for such use. The jury assessed the 
amount, and, with the Court below, we are satisfied with 
their finding. 
Judgment affirmed. 



John A. MoIntosh, Administrator of Wa»e Hamblbton, de- 
ceased, plaintiff in error, vs. Daniel Hamblkton, and 
others, defendants in error. 
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[I.] BcBAiodermeQ under a will do not release their eetate, or ealarge that of the tcn- 
iot for Rfe, by conaentingf, in writing, under seal, tliat the latter may receive the pro- 
peitj withoat restrictloos by the executor, and without giving; bond to the reiualnder- 
mn. 

i;2 ] Tbongh an admlnSfltrator is not liable for property lOBt or destroyed without fault on 
h» part, he is bound to adminieter the estate according to law, by pa>iQ^ 
the debts before making distribution to legatees or heirs. This duty is enjoined upon 
him by law^ by his oath of office, and by a sound public policy. 

L-i] «\a administrator who, with noticaof an oatt^tanding debt, paid to the helrbafore 
lilt expiration of twelve months from the grant of administration, a portion of the es. 
ttte, retainhis, In shives and other property, enough to meet said debt, is not protected 
a^hutthe creditor's claim, by the results of the late war in the way of the abolition 
of ilatrery and the serious depreciation of the other assets retained. The administrator, 
U rack case, mast make good the deficiency caused by hit own illegal act. 

la Equity. In Thomas Siipei'ior Court. Decree by Judge 
Han8ell. .At Chambers. October, 18G6. 

Tliis was a bill filed in 1859, by the defendants in error 
against the plaintiff in error. The parties, finally, in 186G, 
agreed upon the facts, and referred the cause, for a decree, 
to the Chancellor in vacation, with liberty to except to his 
flecision, 

John Hambleton, Senior, after making his will, (since ad- 
mitted to probate) died in 1854, leaving nine children and 
his wife, Margaret, surviving him. Eight of the children, 
with the husbands of such as are femes covert, are the com- 
plainants in the present bill ; and the ninth, "Wade Hamble- 
ton, now deceased, is the intestate of the defendant in the 
bill 

The testator bequeathed to his wife, Margaret, certain 
property for life, with remainder to his children. He also 
made his children the residuary legatees of his estate, and 
directed, both as to the remainder and the residuary interest, 
as follows : " That the male portion of my children who 
have not children themselves, shall own only a life estate, 
and if they die without, then, their share to go to the rest 
of my children." 

The sons of the testator who had no children were two, 
to-wit: James, one of the complainants, and Wade, the in- 
testate of the defendant. Two other sons of the testator, 
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to-wit : Daniel and John, also complainants in the bill, were 
his nominated execntors, and qualified as snch. 

On the 7th of March, 1855, the following instrument, at- 
tested by two witnesses, was executed under seal. It was 
signed by Wado, for himself, and as guardian of one of the 
complainants, by the husbands of two of the complainants, 
(daughters of the testator,) and by four of the. complainants, 
(sons of the testator,) to-wit: Daniel, John, James, and 
George, 

" State of Georgia, ) 
County of Thomas, f 

Whereas, John Hambleton, late of 
said county, deceased, by his last will and testament, gave 
to his widow and relict, Margaret Hambleton, a large por- 
tion of his estate, real and personal, for life only, and an- 
other portion to Wade Hambleton for life only, and the ab- 
solute fee to pass upon the happening of a certain contin- 
gency, with another portion to James Hambleton in the way 
and manner as to Wade, and which will more fully appear by 
reference to said will, now of file and record in the Probate 
or Ordinary's office of said county. And, whereas, it is the 
will and desire of all the legatees under said will, that the 
said Margaret, Wade, and James, 'should receiv^e the pro- 
perty, real and personal, without any restrictions from or by 
the executors, and without any bond to the remaindermen : 
Now, this writing witnesseth, that the undersigned legatees 
under said will, and remaindermen of the aforesaid pro- 
perty, do consent and agree, and fully authorize and em- 
power, the executors of the last will and testament of John 
Hambleton, deceased — Daniel Hambleton and John Ham- 
bleton — ^to turn over to the said Margaret, Wade, and James 
Hambleton, all and every of the property, both real and 
personal, to each, every, and all of the aforesaid parties, to 
each the share given under the will — the consideration for 
the execution of this paper being the natural love and af- 
fection which the remaindermen have and bear towards the 
said Margareti James and Wade Hambleton, 
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In witness whereof the said parties, remaindermen, have 
liereonto set their hands and affixed their seals, this the 7th 
day of March, A. D- 1865." 

On the next day, an instrument somewhat similar to the 
above, was executed, by the two husbands who signed the 
forgoing ; this second instrument being made and signed by 
them as trustees for their wives and for the children of their 
wives. 
, Under these instruments, the executors mad« divers pay- 

ments to Wade Hambleton, taking his receipts therefor, un- 
til the aggregate sum in his hands, amounted to $4,218.06, 
a part of which was derived from the general estate of the 
testator, and a part from the remainder in the property be- 
queathed to the widow for life, she having, in the meantime, 
died. 

About the 13th of August, 1858, Wade Hambleton, him- 
self, died, childness, leaving a widow his sole heir at law. 

Mcintosh, the defendant in the bill, soon afterwards ad- 
ministered upon his estate. In a few days after twelve 
months had expired from the grant of administration (no- 
tice of the claim having been given to the administrator within 
the twelve months) this bill was filed, to compel the admin- 
istrator to account for, and pay over to the complainants, as 
remaindermen, out of the estate of his intestate, the sums 
which his said intestate had received from the executors of 
John Hambleton, senior, deceased ; the bill alleging that 
the said intestate took but the use thereof for his life, under 
} the will of his father, and that the corpus, by the terms of 
the will, belongs, in remainder, to the other children of the 
testator, to wit, the complainants. 

The administrator answered the bill, and also filed several 
pleas. He pleaded the instruments of the 7th and 8th of 
March, 1855, as a relinquishment by the cootplainants of all 
their rights in remainder. He added to this the pleas of 
plene admmistraT^it tuidplene (uimmistravU j/raeter. 

From his returns to the Court of Ordinary and the facts 
as oonceded, it appeared that he had in hand $3,100, in 
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money, which he paid to the widow as part of her distriba- 
tive share in the estate, prior to the expiration of twelve 
months after the grant of administration ; that he retained 
in his hands two slaves, valued at $1,700, and some prom- 
issory notes, nearly sufficient in value for the payment of 
the complainants' claim; that there is a lot of land, unad- 
ministered, which would make up any deficiency likely at 
that time to occur ; that the slaves have been emancipated 
without fault on his part; and that some of the notes bave 
become insolvent, and the land so much depreciated in valne, 
that, if required now to meet this claim, he must do so from 
his individual means. 

Tlie Chancellor decreed in favor of the complainants for 
the whole amount, ($4.218.06, ) received by Wade Hamble- 
tdn, the intestate, from the executors of his father, witb in- 
terest thereon from the expiration of twelve months after 
the grant of administration ; and that the same, in the event 
of a deficiency of assets belonging to the intestate in the 
hands of the administrator, should, to the extent of $3,100, 
the amount distributed by the administrator to the widow, 
with interest thereon from the time of distribution, be col- 
lected out of the proper goods, etc., of the administrator 
himself. 

Upon this decree error was assigned by the administrator; 
and the points urged by his counsel, in the Supreme Court, 
were : 

1st. That the effect of the instruments of the 7th and 8th 
of March, 1855, was to vest in his intestate an absolute es- 
tate, free from the claim of the remaindermen. 

2d. That having retained property sufficient to pay off 
this claim, which was destroyed by the late war, he should 
not be required to bring back, or make good the amount dis- 
tributed to the widow. 

Seward & Wright, for plaintiff in wror 

MoIirrTBE, for defendants. » 
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[1.] It lia3 been earnestly argtied that the agreement made 
by the remaindermen under the will of Hambleton, that the 
tenant for life might receive and use the property without 
any restrictions by the executor, and without giving bond 
fur its forthcoming and delivery upon the termination of 
the life estate, was an assignment of title by remaindermen 
to such life tenant. 

We do not so regard this covenant. 

The tenant for life acquired by it no greater or other es- 
tate than that given by the will. 

[2.] Whilst wo recognize as sound law the principle, that 
an administrator is not liable to account for property of an 
estate lost or destroyed without any fault on his part, he 
most see to it that he administers the estate according to 
law, by paying, after the expenses of the administration, the 
debts due by the estate, before he turns over to the legatees, 
or heirs, their shares of property. Payment to heirs with- 
out having paid the debts, is illegal, contrary to the oath of 
office of administrator, and is very frequently the cause of 
trouble, expense and tedious litigation, all of which can 
easily be avoided by simply obeying the law. 

[3.] Tlie administrator with the will annexed,* it appears, 
within the twelve months after his qualification as adminis- 
trator, paid tof the sole heir at law a portion of the estate, 
retaining, as he supposed, in his possession sufficient negro 
and other property to pay the debt or claim in this case, of 
which he had due notice. i 

And now he seeks to escape liability to pay said claim, 
by a plea of plene admvnidravit^ wherein he alleges the ne- 
gro property had become valueless by the result of the re- 
cent civil war. 

His liability to pay out of his own estate is the penalty 
for not conforming to law. Had he paid the creditor of the 
estate, the loss by the valuelessness of nogro property would 

* The Reportor found in the record no meDtlon of a wUl by Wade Hambleton.— Hep. 
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have fallen on the heir. Having paid the heir what she waa 
not entitled then to receive, the adminiBtrator'a redress, if 
he has any, mast be by suit to compel her to refand. If 
compelled to refand the amount paid irregularly, in this 
way only the adminiatrator and his secnritiesjBi^ be saved 
harmless. 
Let the judgment below be affirmed. 




\ 



JosEFH Glink, plaintiff in error, vs» Ths State of Gbobolu, 

defendant in error. 

▲ owe IwTliif been taMj •obmitled to * Jmy, and no error of Uw bavliv ^•ca oommittod bj 
(he Court, mnd there being evidence inffletent to support the rerdloi, the Couit is uAiflllliig 
to trenoh upon the foneHone of the Jury bj seadlof the case bMk for % re^eariof • 

Certiorari. In Whitfield Superior Court. Decided by 
Judge MiLNEB. October Term,. 1860. 

The plaintiff in error was tried in the County Court on 
an indictment charging him with the offence of forcible 
entry and detainer. 

Evidence wasjintroduced ; and the Court cl^rged the jury 
as follows : " You have heard the evidence in the case ; you 
have heard the law extensively commented upon by counsel 
both for the State and the defendant. You are the judges 
of the law and evidence in this case, and you will determine 
it for yourselves. If you are satisfied from the evidence 
before yon, beyond a reasonable doubt, that the matters 
charged against him in the bill are true, it will be your duty 
to find him guilty. If you are not satisfied, beyond a rea- 
sonable doubt, that they are true, then it wiU be your duty 
to find the defendant not guilty." The Court then read 
JSeotians 4410 and 1411 cftAe Oodej defining the offence^ and 
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oontbiiied : '^ If yoa ftre satuded from tbs evidence that the 
d^S^dant entered into the premiseB violently, with menaces, 
force and arms, and without anthoritjr of law, it will be 
jonr duty to find him guilty, although he may not be ford- 
bly detainiBg the preiaiseB ; and if yom are Baliafied from 
the evidence that he is forcibly detaining the possession of 
the premises with menaces, force and arms, and without au- 
thority of law, although you may not be able to find he 
forcibly entered the premises, it will be your doty to find 
him guilty." 

The jury found him guilty, and the Court imposed a fine 
of twenty-five dollars. 

Therenpon the defendant sued out a certiorari, alle^ng 
thai tile verdiet was contrary to law, to evidence^ and to the 
charge of tiie Omyt, and that Ibe charge itself was contrary 
to law. 

At tiie hearing of the Certiorari the Superior Court 
afflnned the proceedings below, and refused a new trial. 

This judgment is now complained of. 

JomrsoK and Olbnn, for plaintiff in error. 
Pabeott, Solicitor Oeneral, for the State. 

Li«™, C. J. 

. We have examined the record in this case, and finding no 

r error of law, and the same being fully and fairly submitted 

to the jury, and they having returned a verdict of guilty, 

we see no occasion to reverse the finding and send the case 

back to be rSheard. 
The jury must be allowed to exercise their legitimate 

functions ; that is, to pass upon the facts in all such cases ; 

and we are unwilling to substitute ourselvee in their place. 

Judgment affirmed. 
7 
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Gbobos W. Stakoii», plaintiif in error, ys. Ubiah T. Kkvah, 

and others, defendants in error. • 

[1.] InanlMoeof dMiMMMM4««i^UiapMpottnder«f thewUlis pliiBkia. 
[$.] If one of MTtral cftveaton die pending the proceeding to i»x>bate a wDl, the propounder 
maj proceed tod try theoSM irithont maktagtiie repraeatallve of the decMMda P«i^. 

Oareat. In Whitfield Saperior Ckmrt. Deoiaion by 
Jadge MiLNRB. October Twm, 1866. 

Michael J. Kenan, Uriah T. Kenan, and several others, 
heirs at law of Owen H. Kenan, deceased, entered their 
caveat to the paper propoanded as bis last will ai^d testar 
ment. The Ordinary decided against the will, and Ab exe- 
cutor appealed to the Superior Court. ICichael J. I^Mao^ 
one of the caveators, died, and his death w|s suggested upon 
the record. Twelve months afterwards the cause came on 
for trial, when the surviving caveators, by their eofUMel, 
objected to proceeding with the trial, beeause the legal rep- 
resentatives of Michael J. Kenan had not been made a 
party. The Court sustained the objection, and this is alleged 
as error. 

KiNAN and Asm, for plaintiff in error. 

Dabnet, for defendants. 

Walker, J. 

George W. Stancil, the nominated executor propounded 
for proof, in solemn form, a paper purporting to be the last 
will and testament of Owen H. Kenan, deceased^ gave 
proper notice to the heirs at law, and several of them ap- 
peared, Michael J. Kenan being one, and filed their cav$at^ 
Pending the litigation, Michael J. Kenan died, leaving his 
estate, so far as appeared to the Court, unrepresented. Pro- 
pounder appeared in Court and insisted on his right to prove 
the will as against the surviving heirs at law, Uriah T. 
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Keom and the other caveators. The Court refased to per- 
mit the case to proceed until the estate of Michael J. Eenan 
Aould be represented ; and this is the decision complained 
ot 

[1.] In Potis vs. Scusej 6, Oa. Rep. 334, this Court deci- 
ded that the propounder of a will holds the affirmative of 
the isBue of devikmt ifd turn, and is, therefore, the plaintiff 
in the proceeding. In effect, it is a suit bj the executor 
ftgainst the heirs at law to divest their title as hei/rs at law 
to the entire property of the deceased. The heirs at law 
are all interested in the proceeding, and all of them may 
make themselves parties and resist this action of the execu* 
tor. In this case, several of the heirs at law did resist, and 
the case then became one in favor of the executor against all 
the caveators. 

[9.] TTpon the death of one of these defendants, what are 
the plaintiff's rights as to the trial of the issue? He may 
sue out seirs faeias to make the representative of the de- 
ceased a party in the cause. Cade^ Sec. 3355. But is he 
compelled to do so before he can proceed with his case? We 
think not, for the reason, that section 337T sajs that in all 
cases against two or more defendants, one or more of whom 
shall have died pending said case or cases, the plaintiff may 
BQggest said death of record and proceed to trial against the 
survivors to the extent of their respective liabilities. This 
right was denied the plaintiff, and we think the Court 
thereby committed error. See Henderson vs. Hackney et. al., 
13, Oa. H. 282. Of course the plaintiff will proceed at his 
peril. Ko judgment can bind Michael J. Kenan's unrepre- 
sented eatate. His personal representative mayhereaiter 
come in and be heard in behalf of his rights ; but this is no 
reason why the plaintiff may not proceed with his case 
against the surviving caveators, and conclude them, and all 
othora notified and not objecting, by a judgment upon the 
issues joined as to the validity of the will. 

Judgmrot reversed* 
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LoYD & VfvLiMy plaintiflfs in error, vs. Qeoroe B. Welch, 

defendant in error. 

[1] Serrloe effected after retun tenn of the iiroceei. Amendmento, when ellowiMe iad 

iriiea oo^-^Mt ^todded. 
[3] Wrtt of error oismlflsed beoaiue hroQght while ippetl was pending below. 

Complaint. In Bibb Silperior CoQlrt. Tried hetbre Judge 
CoiA. May Term, 1866. 

Tbe error alleged in thie case waft the refiLgal of the Ooort 
below to dismiss the action, bocanse the prooess was made 
relnmable to the Novembeir Term, 1865, and no service up- 
on the defendants, according: to the SheriflTs ret«iii| took 
place until May 5th, 1866. 

The transcript of the record sent up to the Supreme Conrt 
showed that a verdict was rendered for the plaintiff, in the 
Oourfc below, after this ruling; and that the delSuulants 
(plaintiffs in error here) entered an appeal. The appeal 
bond bears date July 9tJi, and the Judge's certificate to 
the bill of exceptions^ July 23d, 1866. 

Counsel for defendant in error moved, in thia Court, to 
dismiss the Writ of Error, because brought while the cause 
was still pending in the Court below on appeal. 

DnGsAFFSirfiEZD, for the motion. 

Fob, contra. 

Harius, J. 

[1] We are preclnded from cousideritig whether the Ocmtt 
exercised a sound discrelion or not, in alloiKng <be pMeesb 
of the Court which iSBUed, uUqueMionably eorfeMify In wMeli 
there was no error, and wati according to the truth dt dib 
case, to be amended so as to makd the ditte of its isinie <soti* 
form to the service of the Bheritf, in May, 1M6; t«N»nt^ After 
the period had expired, when, according- to law, the wHt 
should have been returned to office. We regret this, as ft 
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would baye famiahed a proper case in which to have given 
an expression of opinion, as to whether there are not rational 
and legal limits as to amendments under oar statntes ; what 
amendments are matters of course, and what are not. 

[2] The transcript of the record shows that the case is pend- 
ing at this time on the appeal. 

Hie gea^al rale of this Court, and the practice has con- 
formed to it, is not to entertain a writ of error to review any 
jndieial errors complained of, whilst a case is thus pending. 

There is nptbing presented here why this case should be 
taken without this most useful rule, and, as defendant in 
error has made a motion to dismiss the writ of error for the 
raason assigned, we yield to it 



John S. Eowlakd, Superintendent of the TVestern & Atlan- 
tic Bailroad, plaintiff in error, vs. Ma.st E. Cannow, de- 
fendant in error. 

n« widow of an employee of » Bailroad cannot reoover for his loai of life, tf by lUa owa 
flna teooalffiHMed lo the aoddent frtiiflh oeea^aed hit death. 

Oaoe* In Fulton Superior Oourt. Tried before Judge 
) Wasnbb, October Term, 1866. 

In July, 1862, Sylvester Oannon was in the employment 
of the Western & Atlantio Bailroad as a locomotive engin- 
eer, and, on the Sabbath day, was running an engine at- 
tadied to the regular pasaenger train from Atlanta to Ohat- 
tanooga. It was unusual to run freight trains on the Bead 
09 Sunday} and on this ooca^on there was no reason to «x 
peet that any train would be in Oannon's way, neither he 
nor tbe eonduetor of his train having been notified that any 
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had been or would be sent out. In point of fact, however, 
a freight train was started out by the agent of the Boad st 
Chattanooga to go to Atlanta, and near Johnson's Station 
it came in collision with Gannon's train, and he was killed. 
His widow brought suit against the Boad for damages. At 
the trial, it appeared in evidence that by printed rules which 
were in the hands of all engineers, it was not allowable to 
run on that part of the Road at a higher speed than eigh« 
teen miles per hour, and that Gannon, at the time of the 
collision, was rnnning at the rate of twenty miles per hour ; 
also, that if he had been running at but eighteen miles per 
hour, the collision would not have occurred at that place, 
(which was on a sharp curve) and might not have oecorred 
at all ; that a quarter of a mile further towards Atlanta, the 
trains might have been seen by those upon them in time to 
prevent the accident, though still further on in that direc- 
tion the result of a collision might have been much worse. 
It was in evidence that the rule restricting the speed to 
eighteen miles per hour, had been made on account of the 
condition ol the track on that part of the Road, the iron 
being, when the rule was adopted, scrap iron, but that prior 
to this collision, it had been relaid with good iron, so as to 
become the best part of the Road. The rule, however, had 
not been revoked. On some other parts of the Road, a 
speed as high as twenty-eight miles per hour was allowed 
by the rules. 

The Court, after charging the jury that if the injoiy was 
caused exclusively by the fault or negligence of the plain- 
tiff's husband, she would not be entitled to recover, and if 
caused exclusively by other employees of the Read, she 
would be entitled to recover, added that if both partiea were 
in fault, the plaintiff might still recover, but the jasy dionld 
find such damages as they thought the plaintiff entitled to 
under the circumstances in j^'oof. 

The jury found for the plaintiff four thonsaiid doUara 
(predicating their verdict, as to the amoant, in ^wriroa evi- 
dence which is not emboiUed in the foregoiag atatemeot)^ 
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Whereapon the defendant moved for a new trial, on the 
gronnd of error in that part of the charge which recognized 
the plaintiff's right to recoyer if both parties were in fault. 
The Court refused a new trial, and that refusal is the error 
now alleged. 

Mtnatt and Blecklky, for plaintiff in error. 

Baugh and Horr, for defendant. 

LuMPEIK, 0. J. 

The single question in this case is, can the widow of an 
employee of the State Boad, if he is killed, recover dam- 
agsB for his loss of life, provided he, himself, is guilty, in 
part, of the accident which caused his death ? 

It is well settled, that a passenger or third person may 
recover, though he is partly to blame for the casualty. Does 
the same rule apply to agents of the Boad ? This depends 
upon the proper construction of the following Sections of 
the Gode*^Sections 2054, 2979, 2980)— particularly the last 
of these sections, which reads as follows : '^ If the person 
injured is himself an employee of the CSompany, and tlie 
damage was caused by another employee, and without fault 
or negUgenee on the part of the person injured, his employ- 
nent by the company shall be no bar to the recovery." 

From these Sections, it would seem that if the person in- 
jured is himself an employee of the Company, and the dam- 
ige was caused by another employee, without fault or neg- 
ligence on the part ct the parson injured, his employment 
by the company would be no bar to the recovery, and, 
therefore, negatively, that it would constitute a bar if fault 
or n^ligonee be imputable to him. The conclusion seems 
inevitable, from the language of the Code; and is it not 
promotive of good thus to interpret the Oode ? The strictest 
fidelity ahould be esaeted of all the agents ; and to allow 
one to hold ih» Boad liable, when be himself contributed in 
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part to the iDJarj, seems to be wrong to the Bead an^ the 
people generally, who are indirectly, but deeply interested 
in the fidelity of the employees. 

^ow, it is conceded that Mr. Cannon, the engineer on one 
of the colliding trains, was partly to blame for running it 
at nndne speed, and that, too, contrary to the printed riles 
of the Snperintendent, which he had in his pocket, snd 
which are declared by the Code to be laws. Notwithstanding 
that other agents of the Boad were not guiltless, he paitici* 
pated in their violation of rnles which are laws to tkem. 
Is it sound policy to allow him, or his family, to reci^ver, 
when, by reason of this violation of law, several lives, I be- 
lieve, were Jost, i^nd extensive injury inflicted upon the na- 
chinery of the Road f 

But it is not for us to reason about the matter. Suca is 
the Code, and we must obey its behests ; and, therefor^ re- 
verse the judgment of the Court below. 

Judgment reversed. 



^*> 



Ojcosob W. Gasmanx, Agent of the Meohanics^ Saving 
and Loan Aasooiation, plaintiff in error^ vs. Yujcl G. fioai, 
survivor of Bims & Bust, defendant in eraror. 

OotioB WM vtond with a Wanhooflemui in 18tt, and hu T^eeaatored there erer alnc4 
fte nrtaa of atotaga at tiiat tlma were S5 eanti par tale, the irtt moath, and lS)f eanti 
for each aa b at amt aoBtfcu It twadnlttpathMtiaeeaatonof v^Miawwaw^aaati 
make ** no obange In charges on cotton ahready In atoie.'* Held, that the var6hoiiaemni 
vaa entitled to coUect bat the ratea enatottuyat the time of the itoitag. 

Peeaessory warrant Tried before Judge YAtoi:. Al 
Obambers. Navembw, 1866. 

This was a possessory warrtot, iMd out by tlui«iilai«liffiQ 
error, «gainat the defendaot, on die Sd ef JSwrtmismtj 1866, 

I 



MILLEDGEYILLE,. DEOEMBEB TERM, 1866. 109 

CNtnnttiy tHi. RnBt. 

to reco?er posseBsion of the cotton specified in the following 
receipt: 

"Received from F. J. Champion, for G. W. Garmanj, 
fiilj-four four bales of cotton, marked and numbered as per 
margin, in the warehonse of Sims & Rust, at Albany, Geor- 
gia. Said bales of cotton to be delivered only to the order 
of thejf echanics' Savings and Loan Association, on payment 
of storage, (fire excepted.) 

[Signed,] SIMS & RUST. 

January 29th, 1862." 

indorsed thna, " G. W. Garmany is hereby appointed 
agent for the Hechanics' Savings and Loan Association to 
receive the eottonjabove referred to, and to ship the same to 
fliram Roberts, President, at Savannah. Said cotton to be 
held until the advance and all accumulated expenses are paid. 

[Signed,] HIRAM ROBERTS. 

Savannah, January 27th, 1866." 

Adfni98ians made hy the defmdant. 

1. That the Cotton was stored in the warehouse of Sims & 
Rust, Albany, G^eorgia, by » , on the — day of 

, 18 — ; that subsequently it was sold to and became 
the j^operty of the Savings and Loan Association, of which 
fliram Roberts is President^; that on the 29th of January, 
1862, Sims & Rust gave to the Association their warehouse 
recdpt for the cotton ; that the receipt presented is the one 
given ; that the signature thereto is genuine, and that Hiram 
Boberts' signature to the instrument on the back of said re- 
ceipt, creating 6. VT. Garmany, agent, etc., is genuine. 

2. That before the war it was the universal and uniform 
custom, and had been for many years, of warehousemen in 
Georgia, and in Albany, Georgia, to charge for storage 25 
cents per bate for the firak month, and 12i cents per bale for 
each UMitb thereafter ; and that by said custom, these wwe 
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the rates when this cotton was first received, and, also, when 
the aforesaid receipt was given. 

3. That there was a like custom for warehonsemen to re- 
tain cotton stored antil it was ordered out by the owner. 

4. That they had a right to present the accounts to the 
owners, at any timCj for their storage ; but it was the cus- 
tom, most usually, to wait until the cotton was ordered out, 
and they did not attempt to enforce their fliens upon cotton 
for storage until after demand and a refusal to pay. 

5. That at the date of the receipt presented, the war was 
in full progress, and most of the cotton stored during the 
war remained in store until the war was over, because it 
could not be shipped to market in consequence of the block- 
ade. 

6. That the books of Sims & Bust show who stored the 
cotton in dispute, to whom it belonged, and where the 
owners lived. 

7. That John G. Cook, agent for G. W. Garmany, did, on 
the 13th of January, 1866,^ake a demand for said Gotten, 
and tender, in payment of storage, seven hundred dollars in 
gold, to which demand and tender the defendant made pre- 
cisely the same reply (copied]. below) which he returned to 
the subsequent demand made by H. Morgan, attorney. 

Admimons made hy the Plaintiff. 

1. That Sims & Bust received this cotton on the fi9th of 
January, 1862, and that storage is due from that date to the 
present time. That the storage, when the cotton was first 
received, was 35 cents per bale, and 121- cents per bale for 
each month thereafter. That these were the customary rates 
at the date of the foregoing written receipt. 

2. That on the 1st of September, 1862, Sims & Bust gave 
notice by advertisement in one of the Albany, Maeom and 
Augusta papers, in substance as follows : ^ 

AuAXT, Qmmotiky Ist S^teuber, 186flt 
All persons having cotton stored in our i^aidiMae wt 
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hetehy notified, that on and after the Ist day of November, 
1803, oar rates of storage for cotton will be 50 cents per 
bale for first month, and 25 cents each month thereafter. 
[Signed,] SIMS & RUST." 

That the notices were published by all the warehoasemen in 
Georgia, and usually gave two months notice, and all parties 
having cotton stored were charged the increased rates. That 
Sfans & Bust received the customary rates of storage charged, 
in CTonfederate money when tendered. That no money was 
erer tendered by plaintiff in payment of the storage on the 
cotton in dispute, until 13th January, 1866, and then only 
35 cents for the first month, and 12^ cents for each month 
thereafter. That similar notices to the above were published 
from time to time, increasing the storage, until the surren- 
der. 

8. That since the surrender the customary rate of storage 
in Georgia, and in the city of Albany, on all cotton stored, 
has been 50 Cjcnts per bale per month. That this was an 
average^ charged and agreed upon by all the warehousemen, 
and has been paid, usually, by all parties having cotton 
stored; and this is the amount claimed by defendant of 
plaintiff in the present ctirrency. 

4^ That 50 cents per bale per month on cotton stored du- 
ring the war, is not only the customary charge, but is reason- 
al^e and jost, and <mly a fair compensation for the amount 
of laboiTi costs and care bestowed upon the proper protection 
of cotton during the war, and the value of the cotton. That 
owing to the exposed condition of cotton, and a general dis- 
regard of the rights of property incident to a state of war, it 
was worth more for storage than in a state of peace. 

5. That defendant has proposed to turn over to plaintiff 
aU of the cotton (except just ^lough to cover the lien for 
aterage, and proffers to turn it all over upon payment of 50 
oents per bale storage. 

6. That it has been thecusl<»n. from time immemorial, for 
vai^iioiieemen to diange their rates of storage accordinr 
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tho amount of labor, care, and expense neoeasarj in protect- 
ing propertj stored, but no change in charges on cotton al- 
ready in store. 

7. That the following are the rates of storage charged dar- 
ing the war, two months notice being given before each in- 
crease: 

From 1st Nov. 1862, 50 cents per month, 25 cents. 
" lstMarchl863,75 " " " 60 " 
" Ist Sept., 1864, $1.25 ** "$1.00 

" 1st AprU 1865, $2.26 " " 

The f(^owiQg is the defendant's reply to the second de- 
mand xttade npon him : 

« Albakt, Nov. eA, 18$6. 
H. Morgan^ Esq. : 
D£ABSm: 

Your communication of the 5th instant,' signed as attor- 
ney for G^rge W. Oarmany, Agent, is received, in which 
you tender me $412 00 in cnrreney, in payment of tfiy ela{m 
for storage oq, fifty-four bales of cotton. I respectMly de- 
cline to receive the amount in full Uquidation^of my claim, 
but will receive it on account, and plaoe the same to tiie 
credit of the owners of the cotton. 

I claim storage on the*fifty-four^ales of cotton from Jan- 
uary, 1862, to date, 4 years and 10 months, at 60 cents per 
bale per month, amounting to $1566 00. This is the casfeo- 
mary charge of the warehouses here, and no more. I wUl 
ddii^er the cottcm upon payment of thk^^daim, or retain in 
my hands to secure it, and deliver tiie balanoe, reaarviag to 
myself the right to sell the eotton lett in my hands to pay 
my claim when I may feel disposed to do so. 

Bespeetfally yours, 
(Signed) T. 6. BO0&'' 

The presiding Jndge awarded tibe possasskm to the |d«n- 
tiff, upon condition of his paying stomge at the*r«te eC 25 
cents per bale for the fifst moiiyi» and half that rstathiare- 
after, up to Kovember let, 1869| and 60 ce&ls per lisnath 
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from then np to the time of delivery, with interest on each 
yearsP dues from the first of the saeceeding jear. 
Hie plaintiff complains of this judgment as erroneous. 

Waixcb, J. 

[1.] We reverse the judgment in this case, under the facts 
admitted, upon the ground that Rust is entitled to collect 
but twentj-five cents per bale for the first month, and twelve 
and a half cents for each subsequent month, with interest 
added on the amount due at the end of each year, up to the 
time the money was tendered. Judge Lumpkin and I place 
our decision upon the sixth ^^ admission by plaintiff," (a very 
carious '^ admission," I must say, to come from the j>laint^) 
^ 6tL That it has been the custom from time immemorial 
for warehousemen to change their rates of storage according 
to the amount of labos, care and expense necessary in pro- 
tecting property stored ; hut no change in charges on cotton 
dLnady stored.^^ By the " 2d admission made by defen- 
dant," the price of storage was, as above stated — 25 cents 
the first month, and 12^ the second. Judge Harris thinks 
that the customary rates, at the time of storage became a 
part of the contract) and could not be changed without the 
consent of the plaintiff, either express or implied. In this [ 
case the result is the same ; and we unanimously reverse the 
jodgment of the Court below. 



Kjofijm J. Cook, plaintiff in error, vs. £. W. Jsnkins, de- 
fendant in error. 



m lathtocM^the awud reqairtdtho partoarUklng chu-ge ofUie aseott toindam. 
niiy hie copurtnef Bculnii the ftrta Itabllitiea. Kven if saeh had not been thd terma of the 
ainrt, a Ooart of JkpAty ■Hoold have nM|iilrad-«Bch lodennitgr ; and In eithar ea»e, thwc- 
fora^ il waa '^ftopv not to dla^olre Uta UUanotloD without imposing tuch iudemnit/ at a 
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IToder fhe Reneralpniyer for nSitt, appropriate relief, on tiie caie made ibovld be grented 
[2.] Though diicoTery he expressly weired, an antir er ig still necessarr as pleadinf . Whe- 
ther, In snch ease, the answer can be excepted to hj oampUlBaat, becense ml llill, dbe.« 
not decided. 



Award. Exceptions to Answer. Dissolntioii of Injimc- 
tion. In Dougherty Superior Ck>urt. Decisionfl by Judge 
OoLS. June Term, 1866. 

Oook filed hifi bill against Jenkins to settle a controverey 
touching the affairs of the late firm of H. J. Cook & Co., a 
copartnership, of which Cook and Jenkins were the mem- 
bers. The bill prayed for an injunction, which was granted. 

On the coming in of the answer, the case was referred by 
the parties to arbitrators, under the act of March 5th, 1856, 
with full power to determine all questions that might arise 
in the case, according to the laws of Georgia, the principles 
of equity, and the rules of practice in*the Superior Courts, 
either party having the right to except to the decision made 
upon any legal question, and carry the same to the Superior 
Court for adjudication. 

The submission bore date September 21st, 1865. 

The arbitrators, with the umpire selected by them, ren- 
dered an award ; after notice of which, Jenkins filed his bill 
in equity to set the same aside, and prayed for an injunction 
to restrain Cook, in the meantime, from collecting and con- 
troliug the firm asets. The inj unction was granted ; and 
Cook, after answering the bill, moved, at June Term, 1866, 
to dissolve the injunction and dismiss the bill. B^re this 
motion was heard, counsel for Jenkins excepted to Coca's 
answer. Counsel for Cook insisted that the excejptioxis 
could not be entertained, because the complainant's bill 
expressly waived and disclaimed any diseovery, and Hie 
answer was filed simply to show cause why the injunction 
should be dissolved, and for no other purpose. The Ooiirt 
overruled the objection, took up and considered the enep- 
tions ; and this is assigned as error. 

The Court refused to dissolve'the injunction and dismiss 
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the bill nnoonditioiiallj) but ordered that the same be done^ 
OQ ixmdition that Cook gire bond to save the complainant, 
Jenkinv, harmlesa on the firm liabilities. The prescribing 
of this condition is complained of as error. 

At the flame t^m of the Ooort, counsel for Cook moved 
to make the award the judgment of the Court; to which 
motion counsel for Jenkins filed written objections denying 
that the evidence authorized the arbitrators to find, as they 
did, upon certain points ; or that the facts were sufficient to 
compel them to award as they did upon certain other points ; 
and all^gingf in general terms, that the award was the re- 
salt of accident, mistake «id fraud, and a violation of the 
law and oi the articles of submission. 

To these objections, counsel for Cook demurred. The 

Oonrt overraled the demurrer, refused the motion to make 

the award the jadgmoit of the Court, and ordered an issue 

to be made up on the objections. This, also, is assigned as 
error. 

Ibvik, for plaintiff in error. 
SraoasiKB and Sicrm, for defendant. 
Habbib, J. 

[1.] The defendant in error, upon receiving notice of an 
award having been made against him in the matters of dif-^ 
ference between him and plaintiff in error, under the arbi- 
tration act of 1856, filed his bill in equity to set aside said 
award, and prayed and obtained an injunction to restrain 
his copartner. Cook, from collecting and controlling, whilst 
the litigation was pending, the partnership assets. The bill was 
answered, and objections filed to the sufficiency of the an- 
swer. A motion was made by plaintiff in error to dissolve 
the injunction, which was granted on the condition that 
Coak give bond and security to indemnify and save Jenkins 
harmless as to the firm liabilities. This requirement is as* 
signed as error. 
, It seema to ns that this condition is substantially in accor* 
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danoe with the award ; bnt even if the arbitrators had fidlod 
to make such proWsion^ a Coart of Eqaltj ahoiild hsre 
promptly int^posed in behalf of the defendant in error. It 
would have been a great outrage to divest tiie defendant, 
however badly he may have acted, of all the aaaets of tbe 
firm — all his interest In the firm property — all power to eel* 
lect, or control, or interfere with asiy of it ; indeed, to put 
all in the unlimited and uncontrolled disposition (rf Oook i 
and leave defendant stripped of all property and power, 
without any protection or indemnity against the demands or 
suits which might be made against him as a copartoer. We 
apprehend that it belongs, necessarily, to the <^ee of ohaa- 
cellor, when decreeing relief, to give, in every csae imdmt 
the general prayer, such relief as is appropriate, whether 
specifically asked or not. This power would have eaalded 
the Judge below to have exacted security against the nus*^ 
application of the partnership assets ; bnt the indeoudlty re^ 
quired was such as the award authorized, as by it the firm 
debts were to be. paid by Cook. 

All objections to the award having been waived by the 
counsel for the defendant in error, we are relieved from 
at all looking into the volumnions transcript of the record 
accompanying the bill of exceptions. 

[2.] Nor is there any necessity for considering and deci* 
ding in this case, whether a party d^endant to a suit in 
euqity is relieved from the duty of making a full and respon- 
sive answer to the bill beoanse complainant has waived aay 
discovery from defendant as a witness. It is yeiy certain 
that an answer (notwithstanding the diangemadsby statute) 
is still as necessary as a pleading as ever, and aa such ^aaftnot 
be dispensed with. Many reasons occur to us why m im^ 
swer, thou^ discovery be waived, should still be £ull and 
responsive. Certainly, it is the safer course to adhere toold 
foroKS until they may be abandoned by authority. In thus 
expressing ourselves, we desire it to be understood t)iat we 
do not thereby decide the point made ; it will be decAdad 
only sfter full argument and careful deliberatioiii. 

Let the judgment below be aflirmed. 
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WiLUAM M. Eyaks, plaintiff in error, vs. Jahks R Walkee, 

defendant in error. 



Vaim tbe OrdUiAiice of the CbnTontloii, the Judge has no right to tell the Jury not tx> con* 
fider tvldenoe of the vafaie of OonfMerftte eorreocy at tbe time the oontract was made* 
tB4reBtrlct them to the valoe at the time the debt became dne. The Ordinance being 
nBd, It foQowa Indisputably tl\^t the charge and refhsal to charge were erroneous. 



Camplaint. In Taylor Superior Oonrt. Tried before 
Judge IVoBBiix. October Term, 1866. 

£?aDB aaed Walker on a prommiasorj note, for one thon- 
6«ad dollars, dated May 4th, 1863, and dne the 4th day of 
May next thereafter. 

The plaintiff admitted that the consideration of the note 
WAS Confederate Treaanry notes. It was agreed that at the 
date of the note the valne of Confederate Treasury notes 
was one dollar in gold for fire dollars of them, and that 
when the note became due the value was twenty dollars in 
Confederate Treasury notes for one in gold, and that at the 
time of trial Federal currency was at 45 per cent, discount 
for gold. 

The Court charged that the note being given for Confed- 
erate notes, the presumption was that it was payable in the 
same currency, and the jury should ascertain the value of 
CkmCsderate money at the time the note fell due, and find a 
verdict for the amount they might find due on that basis, 
with 46 per cent, added for the depreciation of Federal cur- 
rency, with interest from the date of the note. 

Counsel for plaintiff requested the Court to charge the 
jury that they might also take into consideration the value 
of the Confederate notes at the time they were borrowed, 
and render a verdict on that basis on principles of equity. 
The Court refuse<i to charge as requested. To the charge, 
as given, and the refusal to charge, plaintiff excepted. 

The jury returned a verdict for the plaintiff for $77.60, 
with interest ^d cost. 
8 
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CiBiKEss & Febpleb, for plaintiff in error. 
B. Hill, for defendant. 

LUMPKIK, C. J. 

Was the charge given to the jury in this case, as well as 
his refusal to charge, as requested by plaintiff 's counsel, cor- 
rect ? We think not. The Ordinance passed by the Con- 
vention, the 8th of November, 1865, Section 2, provides : 
" That all contracts made between the first of June, 1861, 
and the first of June, 1865, whether expressed in writing or 
implied, or existing in parol, and not yet executed, shall re* 
ceive an equitable construction, and either party in any snit 
for the enforcement of any such contract, may, upon the 
trial, give in evidence, the consideration and the value 
thereof at any time, and the intention of the parties as to 
the particular currency in which payment was to be made, 
and the value of such currency at any time, and the verdict 
and judgment rendered shall be on principles of equity : 
Provided, that contracts executed within the time specified, 
and which were simply in renewal of original contracts 
made before the said first day of June, shall stand upon the 
footing of contracts executed before hostilities commenced." 

We concede there is trouble in giving to this Ordinance a 
proper construction. But our conclusion is this : that in 
that class of contracts embraced by it, to-wit, those made 
between the first of June, 1861, and first of June, 1865, the 
proper course to be pursued is this : Let the Judge who has 
the case to try, give the Ordinance in charge — the fohcie 
Ordinance — (not that every portion of it applies to every 
case that comes up) and then instruct the ]ury to consider 
the whole, not for the purpose of making a different con- 
tract from that entered into between the parties, but to as- 
certain their true meaning and intention, giving an equita- 
ble construction to the agreement, and then return a verdict 
on the principles of equity. We certainly think that the 
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Convention intended to give to the jury more than the ordi- 
nary diBcretion delegated to jurors, which should be re- 
spected by the Courts, unless flagrantly abused to the man- 
ifest wrong and injury of the parties. 

Now, in the case before us, the Court excluded the j ury 
from consideriDg the value of Confederate currency at the 
time the note was giveu, or at any time thereafter, except 
when the debt fell due. True, the evidence was admitted ; 
bat of what avail was it to admit the proof, and then to ox< 
elude it from being considered by the jury. And this is 
certainly in the very teeth of the Ordinance, if the words 
"value of such currency at any time," have their appropri- 
ate meaning. Many of this class of contracts, embraced in 
the Ordinance, are impossible to be literally performed ; as 
when payable in Confederate money, for instance. In this 
and all such cases the jury will have to arrive at what is 
equitable between the parties, and find accordingly. 

Judgment reversed. 



Jaites M. Calhoun, and others, plaintiffs in error, vs. James 
A. TiTLLASs, and others, defendants in error. 

n.1 Om who imrchaMs luid mbjoet to Jadgmeni Ueni, aod contracts to pay off the Jadg_ 
aentot win not be aided by equity to prerent the collection of such judgnenta oat of the 
Uod, if he Cilia to pay them off In conformity with hia contract. / 

[l] The porchaaer of note« aeoond by mortgage may foredoae the mortgage at law by 
using the name of the mortgagee for hie nae, even againat the consent of the mortgagee, 
^J gSrlng proper indemnity. 

In Equity. In Catoosa Superior Court. Demurrer. De- 
cided by Judge Mn^NBB. November Term, 1866. 

This was a bill filed by Tullass and others, vendees of a 
certain settlement of land situate in Catoosa county, against 
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Nichols, of the State of Florida, their vendor ; Oalhoan, of 
the county of Fulton, a judgment creditor ot Nichols ; 
Paris, of the county of Dade, another judgment creditor of 
Nichols ; and X. Q., T. G. and C. D. McFarland, of the 
county of Walker, mortgagees of the same land, under said 
Nichols. 

The case made by the bill was, in substance, as folloMra : 
On the tenth day of July, 1863, the complainants purchased 
said land from Nichols (who then resided in Oaitoosa cormty) 
at the price of $35,000 00 in Treasury notes of the Confed- 
erate States, and Nichols executed to them his deed of con- 
veyance with warranty of title. Nichols was then indebted 
to a large amount. Tliore were many judgments and exe- 
cutions against him, as well as several mortgages on the 
land. It w^s a part of the contract that the vendees should 
proceed to take up the mortgages, judgments, exoentions 
and debts against Nichols, binding upon the land, to the 
amount of $35,000 00, if there should be so much ; and if 
not, the remainder of the purchase money was to be paid to 
Nichols. But as it was unknown whether said debts were 
more or less than the purchase money, or whether the ven- 
dees, after paying the latter in full, would have a good and 
unincumbered title to the land, it was distinctly understood 
and agreed by and between the vendees, the vendor, and the 
mortgagees, that the vendees should take up the mortgages 
and executions, and hold the mortgages open as their prop- 
erty to save themselves from loss in the event it became 
necessary for their prot^tion — that the money received by 
the mortgagees was not in payment of the mortgagee, nor so 
to be, unless the vendees received a good and unincumbered 
title to the land. 

The vendees went on and paid out to and for the vendor^ 
in the aggregate, $34,773 55 ; of which $6,863 00 was paid 
to the vendor himself, under the belief tiiat enoiigh of the 
purchase money remained to take up all the liens on the 
7and ; and under a like belief notes against htm were taken 
up to the amount of $4,340 96. The executions takeo up 
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amooDted to $1,515^959 and the mortgages to $15,707 91. 
The mortgages, without being entered, satisfied or marked 
paidy were delivered over to the vendees, and are still held 
bj them ; the imderstanding with the mortgagees at the time 
the latter received the money upon them being that said 
mortgages were to remain open in the hands of the vendees • 
as their property, and for their protection in the event it 
became necessary. The mortgagees would then have execu- 
ted to the said vendees a written assignment or transfer of 
the mortgages, but by mistake it was omitted, and they now 
decline to do so. 

The vendees placed in the bands of an agent $1,771 37, 
to take up two executions and a note against the vendor, one 
of the executions being that in favor of Paris, one of the 
defendants in the bill, which money the parties refused to 
receive, and it was lost. 

Ten executions against the vendor, older than the mort- 
gages, have been levied upon one of the lots of land em- 
braced in the purchase, worth to the settlement $1,500^00, 
and it has been sold under the levy, and is a total loss to the 
vendees. There are yet outstanding executions older than 
the mortgages to the amount of $3,500 00, which will have 
to be paid out of the land, as the vendor has no other prop- 
erty subject to them. The land is not worth more in cur- 
rency than $10,000 00 — ^less than enough to pay the mort- 
gages — and, after paying the older executions, will not sell 
for half enough to satisfy them. 

Calhoun's execution is for over $4,000 00. Paris' is for 
$1,500 00, or near that amount. Soth of them are younger 
than the mortgages, but older than the purchase of the land 
by complainants. They have both been levied on the land, 
and complainants have interposed claims which are now 
pending in Catoosa Superior Court. 

Complainants allege that they cannot foreclose the mort- 
gages at law, because they have not been assigned or trans- 
ferred. Also, that, under existing circumstances, there being 
mortgages and older and younger judgments, with th'* 
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of the complainants to have the mortgages foreclosed unset- 
tled, the rights of the several parties claiming the proceeds of a 
sale of the land uncertain, and the complainants, therefore, 
unable to determine how or whether to bid at all for the 
land. Persons interested in causing it to bring as much as 
possible would, at any sale of the same under these younger 
executions, be embarrassed, if not deterred from bidding, so 
that the land would not sell for its full value, and the said 
Nichols and his creditors would almost necessarily be in- 
jured. 

Tlie bill prayed : 

1. For a foreclosure of the mortgages and tor a cancella- 
tion of the deed from Nichols to the complainants ; or, that 
the deed stand, and that the land be sold free from doubts, 
clouds, and suspicion as to the title, and the proceeds distri* 
buted to the mortgagees and judgments according to law. 

2. For an assignment of the mortgages by the mort- 
gagees, or for foreclosure without such assignment. 

3. For an injunction restraining Calhoun and Paris from 
selling the land under their executions, and from presaing 
the claim cases to a trial. 

4. For general relief. 

Discovery from the defendants, or any of them, was ex- 
pressly waived. 
The defendants demurred to the bill on various grounds : 

1. For multifariousness. 

2. For the improper joinder of Calhoun and Paris as de- 
fendants to the bill. 

3. For want of equity. ^ 

4. For want of equity as to Calhoun and Paris ; and be- 
cause the subject matter of the bill, as to them, waa already 
befbre a Court of law, and the remedy at law complete. 

6. For want of jurisdiction, as to Calhoun and Paris. 
The Court overruled the demurrer, and that is the error 
complained of. 
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CALflouN and Bbowk, for plaintiffs in error. 
Akin, for defendant. 

Walker, J. 

4 

[l.J Complainants contracted to take up the liens which 
wore upon the land of Nichols, provided said liens should 
not exceed $35,000 ; and, in consideration of such obliga- 
tion, received a warranty deed to a valuable settlement of 
land. In compliance with their contract, they paid some 
$18,000, or perhaps $19,000, leaving some $9,000 still, to 
which said land is subject. They now ask a Court of Equity 
to enjoin the persons holding tiiese outstanding liens from 
proceeding to enforce them. In other words, complainants 
take a deed to the land, pay nothing to the owner, but obli- 
gate themselves to pay these creditors^ fail to do so, and ask 
that the creditors be restrained from making their money 
out of the land — the very money complainants promised to 
pay^ in consideration of a conveyance of the land to them 
To state the case is to decide it, it seems to me. Complain- 
ants failed to comply with their contract, and asked to be 
relieved from the consequences of such failure ; this is the 
whole case. It is needless to say a Court of Equity will do 
no such thing. 

[2.] Bat the complainants say they have mortgages pur- 
chased from the Messrs. McFarland which were not assigned 
to them, and that it is necessary to go into Equity to fore- 
close them, because the mortgagees refuse the use of their 
names. Without expressing any opinion as to the effect of 
Ihe oomplamanis foreclosing mortgages against their own 
landj and to which, when they comply with their contract, 
they will have a clear ana umncumbered title, we will say 
they have a right to use the names of the mortgagees for 
their use in a proceeding to foreclose. If the mortgagees 
object to such use of their names, the complainants may in- 
demnify them against costs, &c., and use their names, even 
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against their conscut, in favor of the enda of joBtice, as has 
frequently been done in actions of ejectment. I^ain vs. 
Garthright, 5 Ga. Bep. 6. English w. Reguter, 7 Oa. B. 
387. There being no equity in this bill, the Court erred in 
overrnling the demurrer. 
Judgment reversed. 



William Taylor, in right of his wife, and as Ooardian of 
Adolphus T., Jakes A. and Mabia Mouohon ; and Joseph 
A. Davis, in right of his wife, plaintiffs in error, vs. 
Thomas J. Flint, in riglit of his wife, and as Oaardian of 
India H. Mouohon ; and Joseph A. Davis, Administrate 
of Thomas Mouohon, deceased, defendants in error. 

[I.} The erron complained of, mast be plainly and distinctly set fottli to the Bin of Sx* 

eqittoot. 
[2.] When the ikmlly of a decedent embraces two sets of children, each set is entitled to 

anallowance of flunitare, or to an eqntvalent In lien IticreoC 
[8.] The OonstitatloiiaUty of a law ia not to be called In qaeatfon by a Cewt oatoa* abeo- 

lately necessary. 
[1] The Ordinance of 186S, tw a^ustteg eontraets aoeerdtng to eqaUy, cowtrned ; and Kv 

conflUtationality affirmed. 

Award by Judge Clabk. At CbamborSb Augaat, 1866. 

Mrs. Taylor and Mrs. Davis, togethor with the three min* 
ors of which Taylor is guardian, are the ohildren of Thomfts 
Monghon by his first marrii^. Flint married the widow 
of Thomas Monghon, aad is guardian of her child, tiie off- 
spring of Kongbon's second marriage. 

After Moughon's death, the appraisers appointed by the 
Ordinary to set apart a years support, etc«, to his fiuEoify, as- 
signed to the minors by the fiwt marriage, among is/Aelt 
things, ten thousand five hundred and forty-threa doUara in 
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Confederate Treasury notes, ^' as an offset to the furnitu^ e 
set apart to Mrs. Moughon and child." 

In March) 1865, and afterwards, the widow, now Mrs. 
FliDty bought of the administrator, property to the amount 
of $27,897, in Confederate Treasury. notes, with the under- 
standing that such sum should be receipted for by her as a 
part of her difitribntive share of her deceased husband's es- 
tate. 

In August, 1866, all the parties to this writ of error sub- 
mitted to Judge Olark, with leave to except to his decision, 
divera matters touching the estate of Thomas Moughon ; 
among tipm the following questions : 

What amount, in present currency, shall be paid by the 
administrator to the guardian of the three minors, in lieu of 
Bach portion of years support as has not been consumed by 
them, or appropriated to their use ? 

What amount, in present currency, shall be accounte({ for 
by Thomas J. Flint, in right of his wife, in lieu of said sum 
of $37,887, ia Cionfederate currency i 

In the award rendered by Judge Clark, lie held, on the 
first questioii, that the appraisers were not authorized by 
law to allow the sum given aa a set-off to the furniture set 
apart to the widow and her diild, and he, therefore, disal- 
lowed that item altogether. 

The second question he disposed of by reducing the 
$27,897, in Confederate currency, to its value in gold at the 
time the property was purchased, holding that the Ordinance 
of the late Qonvention, in so far as it permits a valuation of 
preperty at any time other Uian the time of the contract, is 
uneooflititutional, because the legal presumption is, that par- 
ties enter into a contract with reference to the value of 
property at the time when the contract is made, and not at 
a former or subsequent period. 

iavm, for plaintift in errpr. 

Hufsa & HottBS) for defendants. 



126 SUPREME COUET OF 6E0BGIA. 

— — "■ \ I . ■ I . ■ ■ I . ■ . 

Tajlor, et. al. tb. Flint, ei. al. 



Habbib, J. 

[1.] We have foand it very difficult tb collect from the 
bill of exceptions the grounds of error, which are alleged, 
generally, to exist in the decision of the many qaestions sub- 
mitted to Judge Clark. A more imperfect bill we have 
never seen; carelessly drawn, and without the assignment of 
a specific error. 

This laxity we are determined to arrest. 

The bill of exceptions must contain the assignments of 
error, plainly and distinctly set forth. Nothing, it appears 
to us, can be easier than for counsel bringing up a case for 
review, to state the ruling or decision of the Judge, and 
wherein the error exists. 

It will be our duty, upon motion, to dismiss, with costs, 
hereof ier^ such imperfect bills of exceptions ; and, it is to be 
hoped, that no weak indulgence will lead ns to tolerate such 
gross violations of positive rule. 

But we have had to encounter other embarrassments ; tlie 
case was not argued, nor were we furnished with briefe of 
the points made, and of the authorities to support them. 

Under such circumstances, without the assistance to which 
we were entitled, we have had to grope our way through 
the record upon a voyage of discovery. 

Thus situated, if we shall have failed to have compre- 
hended the case, the causes which have led to suoh a result 
have been indicated. 

[2.] It occurs to U3 that the Circuit Judge erred upon the fifth 
point submitted for his decision, in disallowing the award 
made by the appraisers to the first set of children of Thomas 
Moughon, deceased, of ten thousand five hundred and forty* 
three dollars, in Confederate Treasury notes. As the law 
making distribution of intestate estates contemplates equality, 
we do not perceive how its spirit can be preserved where 
there are two sets of children, as here, but by aasigmng, in 
kind, furniture to the elder set, as is required to be set apart 
for the widow and her children. Whilst it xs ^me ther0 ia no 
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ezpreas proviai(m requiribg this to be done, it is very evident 
that it shoald be done, unless the elder set of childrefn should 
liave received the full shares to which they vrere entitled in 
other property. Whether they had received an equivalent 
for furniture, in other k'lM 1^ of property, or not, we are una- 
ble to gather from the record ; we have, therefore, inferred 
that they had not. 

[3.] In reference to the opinion expressed by the Judge 
as to the Ordinance of the Convention being unoanstittUionaly 
if it permits or seems to permit a valuation to be affixed at 
a time difier^it from the contract, we deem it unfortunate 
that he should have expressed an opinion even by pothetically. 
It was unnecessary, as it was apparent in his view the Ordi- 
nance was constitutional by confining the valuation to the 
time of the contract. His award should have been specific 
and in accordance with that view of the Ordinance which 
he deemed constitutional, and if with it thus made either 
party should have been dissatisfied, then the question, upon 
being brought here, would have required a direct decision 
whether the Judge's interpretation of it was right. 

It is a rule of the highest Court in the United States, and 
whieb has been repeatedly and most emphatically approved 
and followed by this Court, never to allow the constitution- 
ality of any law or Ordinance to be drawn into question 
and decided upon, unless such decision should be found to 
be absolutely necessary to a disposition of the case. 

We would be pleased to see our brethren of the Circuit 
Bench carefully observing the rule stated, which we deem to 
be eminently wise, productive of harmony in the co-ordi- 
nate departments of government, and which was first an- 
nounced by the most illustrious Judge America has yet pro- 
duced — Chief Justice John Marshall. 

[4i] In the case of Slaughter^ administratory vs. Gvip^pper 
et. (d.j from Mitchell county, decided at this Term, we have 
expressed our opinion as to the constitutionality of that 
Ordinance. In that case, it was held that the Ordinance did 
not affect the contract itself, but was intended to prescribe a 
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rule of evideDce so as bj all the lighta which eoald be 
thrown on a trauBactioQ) the contract might be ascertained, 
and then enforced on principles of nataral equity ; or, in 
other words, of compelling, as far as practicable, men to ad- 
just their controversies upon the golden rnle of doing unto 
others as they would be done by. 

Let the judgment below be made to conform to this 
opinion. 



Jonathan A. Virgin and Samvkl S. Yokoin, plaintiffs in 
error, vs. Paul S. Dinkins, defendant in error. 

Tho purchaien of propertj agreed to pay for It to the vendor, who wae to dtocfaarge certain 
debta oat of the money thoa received/ The pnrchaaen performed their part, bat tli« 
venddrdldnotpayoirthedahUMOttrdlaf to bli untolaldqf. Held, tinl the piirtibnsra 
will not be compelled, in Kqoity, at the Initance of the creditors, to pay said dobta. The 
pnrchaserB are not traatee* Ibr the credltorL 

Infiqnity. In Bibb Saperior Oonrt. Motion for New 
Trial. Decided by Judge Oou. November Terai) 1806. 

Prior to September 8, 1858, Dinkins, tno defSsndant in 
error, being the holder of an ezeention against one Van* 
Yalkenbnrgh, entered into a contract witk one Marcne A. 
Franklin, who held a mortgage upon some and had ooadi- 
ti<ttally bong^t other property of the said YanTalkeii- 
burgh's, not to press said execution against said property ; 
and Franklin, on his part, agraed to canse the exeention to 
be provided for or paid ont of said property* 

Subsequently to the making of this ceotraet^ Franklin 
and the plaisfc&ffs in error entered into the fcHowing : 



"Georgia, ) 

Bibb Oonnty) ) 

We^ the undersigned, 
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purchasing of Mareus A. Franklin, tbe property known as 
the YanValkenborgh property {describing if) : Now, this is 
to make known tiiat wo occapy the above described property 
simply as tenants at will of said IVanklin, until we shall 
pay or eause to be paid to him the following sums, namely : 
Six thousand five hundred and fifty-six dollars, together 
with lawfnl interest npon the sune from date : {ahOf certain 
notes described) also the executions against said YanYalkoi- 
burgh in the bands of John Butherford — said exe<mti(ms be- 
ing in favor of Paul Dinkins. * ^ The acknowledgment 
of M. A. Franklin as to the notes and executions referred 
to, shall be a sufficient identification. Now, the conditions 
of the contract are such, that so long as we shall pay to said 
Franklin the sum of $300.00, every two months until the 
above amoants, namely, $6,556.00, the notes * * and the 
executions * above mentioned, are fully paid, we are to 
remain in undisturbed possession and use of said property ; 
and when said sums are fully liquidated, the said Franklin 
shall make full and sufficient titles to the property. * * * 
Provided, nevertheless, if we or either of us should fail 
to make the payments upon the day and month as above 
agreed upon, namely, $300.00 on the first day of every se- 
cond month, the first payment falling due on the 1st Sep- 
tember, 1853, and the succeeeding payments on the first day 
of every second month thereafter, until the full liquidation 
of the sums hereinbefore mentioned, then this tenantcy con- 
tract is void, and of no effect, and we admit the right of 
said Franklin to the above described property to be in full 
force, together with the power to dispossess us at discretion : 
Ala J, such sums as may have been paid to said Franklin, 
shall not be reclaimed by us, nor shall they bear interest 

from date of payment, but shall accrue to said Franklin as 
payment for rent of said property. 

In witness whereof, we have hereunto set our hands and 
seals, September 3, 1853. 

J. A. VIEGIN, [L-S.] 
SAM'L S. YIRGIN', Cr..S.] 
Witnesses— A. A. MENAKD. 

GEOBGE PAYNE." 
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" I agree to be bound by the above contract in all i^r- 
ticulars. 

MARCUS A. FRANKLIN, [L.S."] 

In April, 1866, Dinkins filed his bill in Equity againat 
the two Virgins, praying that they might be compelled to 
perform speoifioally the foregoing covenant in his bebalf, 
by paying to him the amount due upon his said execution 
against VanValkenburgh. 

At the trial the facts were agreed upon by counsel as fol- 
lows : " That the contract set out in the bill was mutually 
executed by M. A. Franklin and defendants ; that the fi. fa. 
spoken of therein, as being in favor of ,Paul Dinkins, was 
then, and now is, the property of said Dinkins, and so 
known to defendants ; that in the settlement between the 
defendants and Franklin's Administratrix, evidenced by the 
receipt, the substance of which is copied on this paper, said 
Dinkins* fi. fa. was not spoken of, nor any money specific- 
ally paid by defendants for the extinguishment of said fl. fa., 
nor has it been paid to plaintiff, or to Franklin or his repre* 
sentatives, unless the said receipt proves it ; that defendants' 
answer sets up and relics upon said receipt; that the bill 
correctly sets out the agreement between Franklin and 
Dinkins as to providing for said fi. fa. ; that the Yirgins 
made a full settlement with Franklin's Administratrix, and 
got title to the property specified therein ; and that said re- 
ceipt certifies the settlement to be in full of the stipulations 
of the Virgins' agreement with Franklin's e^ite. 

Copy Receipt 

"The stipulations and payments under the within con- 
tract have been fully complied with by a settlement and 
compromise this day made with Messrs. J. A. & S. S. Vir- 
gin, this April 13, 1859. 

L. N. WHTTTLE, 
Attorney for Mrs. M. A. l^ranMin^ 

Eooecutrix of M, A. FrankLvn. 

The jury found and decreed in favor of the complainant, 
after which the defendants moved for a new trial : 
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1. Beeanse the jnrj found contrary to the evidence. 

2. Because the Court erred in charging the j xxrj there 
was priyitj between Dinkins and defendants, arising on the 
contract between defendants and Franklin; and that he 
eonld recover on such contract, notwithstanding the receipt 
of Franklin's representatives extinguishing the said contract, 
and in full of the stipulations of the Virgins^ agreement 
with Franklin contained therein. 

3. Because the Court erred in charging the jury that, 
after a full settlement with Franklin, Dinkins had a right 
to open the settlement and explain such receipt ; and if the 
jury believed the Dinkins fi. fa., agreed to be paid by the de- 
fendants, had not been paid, they ought to find for the com- 
plainant. 

The Court refused a new trial, and that is complainad of 
a« error. 

LooHBAKS & Bacon, for plaintiffs in error. 

KuTREBTOBD, for defendant; 

Lraipicm, C. J. 

Dinkins' execution not having been paid under the agree- 
ment between Dr. Franklin and the Virgins, the question is, 
can a Court of Equity hold the Virgins as trustees for Din- 
kins' debt, and they decreed specifically to pay it ? We think 
not. 

They never stipulated to perform the contract of Septem- 
ber, 1853, made with Dr. Franklin for the benefit of Mr. 
Dinkins. They never undertook to pay him, or cause him 
to be paid, by Franklin, one dollar. In fixing the amount 
that the Virgins were to pay Franklin, Dinkins' debt is men- 
tioned, and in this connexion only. But for this purpose it 
never would have been referred to. 

The evidence shows that the Virgins have punctually kept 
what seemed to be a rather stringent contract. The whole 
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considaratioti for 1}be parchasd mude of Frankliu has bden 
diacbarged. If Ditikins can look to any other person than 
YanYalkenbttrgh to pay his exeentlion, equity woald seen^ 
to point to anothefy and not tiie Yirgisis. That Frankliu 
conld be charged as trustee for Dinkins may be admitted ; 
but we tqtaUy deny the liability <^ the Yirgins to be made 
trustees under this agreement What pririty is there be- 
tween them ? None. As to Franklin being made a trustee 
for Dinkins, we withhold our judgment on that pointy as it 
is not made m the case now before us. 

We have examined carefully the authorities of Gordon vb. 
Ocrdon^ 3, SwansUm 399, and the long note appended to the 
report ; also, the case of Oregary and Parker m. WUliamSj 
3, Merwale 580, and the marked distinction between these 
two cases aud the one before us is, in the former there is 
privity in contract ; in the latter there is none. 

As to the proposition to open the receipt executed by Dr. 
Franklin's estate to the Yirgins, the same objeetikm applies. 
What right has Dinkins to interfere in this matter ? It is 
between third parties, and any settlement between them does 
not concern him. If any property has been transferred by 
Franklin to tiie Yirgins belonging to YanTalkenburgh sftb- 
ject to Dinkins' execution, his lien is not displaced, unless 
his agreement with Franklin has had that effect. 

Judgment reversed. 



Abraham Dr SON, plaintiff in error, vs. Susahjtah £. Bjsokav, 
Executrix of Solomon 6. Bbokam, deceased, defendant in 
error. 

[1.] The foniul words of the Jorat to anmron t» lutonrogatoiiM magr follow tho iuudm of 

Uio ODiiiniMoiiers, as wen ag preeoda tbeOL 
[2.] A nonsuit sboold not be awarded, if there be any eTidence upon whidi a Terdlct for ttit 

pialatUr Qonid be readered. 



MILL£I)6Ey]XiL£, DEOEMKEIR TERM, 1866. ISS 

DjwoBL ▼■. BedooBL 

GompIaUit. In Oalhomi Saporior Court Tried before 
Jadge Clarke. September Term, 1866. 

This was a salt upon an open acconnt for ^374.38, the 
main ilem of whidi is for work and labor on lot of land No. 
265, 4th district, Calhoun oonnty, $350.00. 

On the trial, interrogatories tendered by the plaintiff were 
objected, tp, on the ground that the jurat was not certified to 
by the commissioners. 

The names of the commissioners, were signed on the left, 
immediately under the interrogatories, followed by the jurat, 
arranged thus : 
«A. B. Com. 
" C. D. Com. 

Sworn to and subscribed," &c., &c. 

The Court sustained the objection — ^ruled out the inter- 
rogatories, and plaintiff excepted. 

The dflfendant objected to the statement in the depositions 
of Benjamin H. Jones, hereinafter set forth, and to the same 
Btatement made by several of the witnesses, ^' That the land 
on which plaintiff lived and put the improvements bdonged 
to Solomon O. Beckam," and to all parol evidence, as being 
incompetent to show title or interest of Beckam in the land. 
The Court sustained the objection, but allowed the witnesses 
to make the stat^nent, saying that he would regulate or 
qualify the matter in his charge. 
1^ The plaintiff introduced the foUowing^vidence : 

Thonuu M. Mavaid says plaintiff went upon the lot of 
land belonging to Beckam, in the life time of Beckaro, and 
put improvements thereon, consisting of a dwelling house, 
kitchen, smoke house, horse lot, stable and shelter, a wdl, a 
garden, and cleared up five or six acres of land, worth, alto- 
gether, $350.00. After the improvements were made, 
Beckam sold his settlement of land, and with it his lot (No. 
265.) After this sale witness heard Beckam say to plaintiff 
that he would pay him (plaintiff) out ; that three hundred 
or five hundred dollars was no money to him (plaintiff.) Wit- 
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neM underotood this converBfttion to relate to paying plain- 
tiff for the improveinentB on the lot. 

Elnion StricMand sajs that plaintiff put improvements 
worth $300 on lot of land Ko. 265, belonging to Beckam. 
In a conversation between plaintiff and Beckam, &oon after 
plaintiff commenced the improvements, Beckam said he 
(Beckam) had promised to clear him (plaintiff) twenty acres 
of land ; bnt, finding he conld not do so, offered instead to 
let plaintiff cultivate a part of Marchison place. When 
Beckam sold oat he sold lot No. 265 also. 

David JS. Lewis says that the improvements were worth 
$300. Beckam sold this lot with the improvements when 
he sold his other land. Plaintiff was on the lot two, or a 
part of two years, using the improvements as he placed them 
there; bnt they were worth nothing for rent, as he was car- 
rying on the improvements all the time. Witness had a 
conversation with Beckam and plaintiff shortly after Beckam 
sold out. Beckam, in speaking of plaintiff's removal from 
the lot, said that he (Beckam) would pay him (plaintiff) out ; 
that three hundred dollars, or five hundred dollars was no 
money to him (Beckam.) 

Benjamin IT. Jones— deposition — Plaintiff lived on and 
i mproved a lot of land belonging to Solomon Beckam, during 
his life time. He put up a dwelling, kitchen, smoke house, 
*com crib, stable and well, garden and yard pailed in, and 
made a small clearing — all worth five hundred dollars. Wit- 
ness did not hear Beckam say anything about it. Plaintiff 
went on the land in the woods. Witness lived about foar 
miles distant. 

The plaintifi* here closed, and defendant moved for a non- 
suit, which was ordered, and plaintiff excepted. 

C. B. WooTEN, for plaintiff in error. 

Stkozikk and Dunk, for defendant. 
Walker, J. 
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[1.] The interrogatorieB of certain wituesses were rejec- 
ted becanse the jurat was not certified to hy the commiB- 
sioners, The ground of objection was that the names of the 
commissioners were signed immediately above, and not be- 
low the words " sworn to," &c. No question was made as 
to ihe fairness of the testimony ; no denial that the state- 
ment that the answers were sworn to by the witnesses was 
made by the commissioners themselves. We apprehend* the 
difficulty aroscv from the want of experience on the part of 
the commissioners, who were probably persons not accus- 
tomed to the execution of interrogatories. They, however, 
make the proper certificate ; and the fact that it follows, 
rather than precedes their names, is not suiBcient to exclude 
the testimony. 

[2.] Ought the Court to have nonsuited the glaintiff ? The 
rule on this subject is, "that if there be any evidence upon 
which a verdict could be rendered, the case should not be 
withholden from the jury." Tyson et. al. vs. Yatouj 15 
Gil. a. 493. Was there any evidence in this case upon 
which a verdict could be rendered ? There is an abundance 
of proof that 'plaintiff did a considerable amount of work 
on the land of defendant's testator, and the only question is 
whether it was done at his " instance and request." Two or 
three of the witnesses speak of the testator promising to 
"pay the plaintiff out," &c., but these promises were made 
after the work had been done. One witness — Kinion Strick- 
land — says (I copy from the bill of exceptions) " that he 
heard a conversation between plaintiff and said Beckam, 
soon after pl^iintiff commenced the improvements, in which 
Beckam said that he had promised plaintiff, wJien, he came 
upon send lot afland to mxike theimjprovem^entsj that he would 
clear him twenty acres of land ; that he found he could not 
do BO ; but instead thereof he would let plaintiff cultivate a 
part of tiie Murchison place." Without deciding whether 
thiB was sufficient evidence or not, we think there is evi- 
dence upon which a verdict might be rendered, and that, 
therefore, the plaintiff had a right to have a jury pass upon 
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the merite of hig case ; and that the XJourt, in denying him 
thift right, committed error. 
Judgment reversed. 



JoH^ J. Riley, plaintiff in error, vs. James E. Martin, de 

fendant in error. 

The Deputy Bfanhal of the State, faring in Mb handi an execution Iseuing ftotn the Dia- 
trict Goort of the United Statea, in fttvor of A-^galMt B— leTlea the tame on tUe prop- 
erty of C, which He eeUs, and appropriates the prooeeds to A, the plaintiff. /Teftf, that 
an action of TroTer w&l lU at the kistanoe of 0, against the l^epaty Ha rshal, to reooTer 
tbe Taloeof Mid properlly, with tbo latereit thereon, 

Whendaves are wrongfoUy converted, preTlona to emenoipation, the plaintiff is entitled to 
recover the valne thereof. 

Trover. In Bibb Superior Court. Tried before Judge 
CoLK. May Term, 1866. 

This action was brought by Martin^ the defendant in er- 
ror, against Kiley, the plaintiff in error, for the donversiob 
of a negro slave named Jack. 

At the trial, the plaintiff declared his option to take a v^- 
diet for the value of the negro, not for the negro himself. 

The case made by the evidence was substantially as fS»l« 
lows : 

The negro was sold in 1858, by John Martin to the plldn- 
tiff below, James £. Martin, for $900.00. A bill of Bale 
was made, and the puifchase money paid, but the netgro re- 
mained in the possessioii of John Martin. Afterwarde, J^n 
Martin acted as the sgeiit 6f Janaes £. in a eiDpartnemlnp 
bar room business, the other partner being one Joseph A. 
Boon. He also, as the agent of James C, hired the negro 
to Boon, or rather, it would seem, Boon took as intereet ot 
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one-half in the negro's Bervices for about five months, and 
paid one-half his wages. 

While the possession was in John Martin and Boon, the 
negro was levied upon as the property of John Martin, by Bi- 
ley, the plaintiflf in error, as Deputy Marshal of the District 
Court of tiie United States, by virtue of an execution from 
that Oourt, against John Martin and Lindsey H. Durham. 
Dnrham having, to save his own property from levy, point- 
ed out the negro to Riley and the Attorneys for the plain- 
tiffs in execution, to be levied upon, and having also given 
to Biley, to indemnify him, a mortgage upon negroes. 

Under this levy, the negro Jack was sold on the 8th of 
August, 1860, by Eiley, as Marshal ; and was purchased by 
James £. Martin, the defendant in error, and the purchase 
money ($1,000.00,) was paid by the latter to the former, 
and by the former to the Attorneys for the plaintiffs in ex- 
ecution. The value of Jack, at that time, was about $800 
or $1,000. 

The Court was requested by Riley's counsel, to charge as 
follows : 

1st. That the defendant, having in levying upon the ne- 
gro Jack, acted as Deputy Marshal of the District Court of 
the United States, under instructions of the plaintiff in ex- 
oeotioD, by virtue of a fi. fa. in his hands, issued upon a 
subsisting judgment obtained in said Oourt, his levy and 
seieare of the negro was not a tort, and he was not guilty 
oi a coQverfflon ; and therefore, the plaintiff is not entitled 
to recover in this action. 

2d. That the slave, Jack, having been em%pcipated by the 
aotioa of the Federal Government, the loss of the slave fell 
upon the owner : That the plaintiff's right to recover in Tro- 
ver. dq>ends upon his title ; and if the jury believe that the 
evidence established title in Ipie plaintiff to the negro Jack, 
he could not recover his value, and they would find accord- 
iagly. 

These eharges the Court declined to give ; but instructed 
the jury that in this case^ the levy and possession of the ne- 
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gro by defendant was a conversion, and would authorise 
the plaintiff to recover the value of said negro, if thoy be- 
lieved, from the evidence, that the plaintiff owned the ne- 
gro, and that such levy was made, and defendant took pea- 
session of him. Also, that if the jury believed, from the 
evidence, that the plaintiff was the owner of the negro, and 
that the defendant levied upon and took possession or eon- 
trol of him, and that his value was also proven, the plain- 
tiff was entitled to recover his value, with interest thereon 
from the time of the conversion, and they would find accor- 
dingly. 

The jury found for the plaintiff one thousand dollars, 
with interest from August 8th, 1860. 

It is now alleged that the Oourt erred in refusing to 
charge as requested, and in the charge as given. 

E. A. & J. T. NisBBTT, for the plaintiff in error. 

WHrrTLE for defendant. 

LUMPKIK^ 0. J. 

Riley, as Deputy Marshal of the State, levied an exeou- 
tion from the District Oourt of the United States, upon a 
negro, as the property of John Martin, as defendant in exe- 
cution. Riley takes the negro into his custody, sells him, 
and appropriates the proceeds to the plaintiffs in fi. £a. The 
defendant in error brought Trover against Riley, to recover 
the value of h^ property thus taken under an execution 
against John Martin. The Marshal was induced to make 
tliis levy by Durham, the security of John Martin, giving 
him a mortgage to indemnify him for so doing. Emancipa- 
tion has rendered this security valueless. But is this a snf- 
iicient reason to justify Riley in thus using an exeention to 
sell the property of James £. Martin ? The conversion <^ 
Riley being previous to emancipation, he, of course^ must 
pay the value of the negro. James £. Martin, having re- 
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porchaeed the negro at the Deputy Marshal's sale, he, of 
conrae, loses the negro by freedom ; and Rilejr the benefit 
of his mortgage taken frjom Durham. So that mannmission 
is not onlj a iwo-edged sword, but rather like the flaming 
sword placed at the East of the garden of Eden, at Adam's 
expulsion, iuming every "toay towards the community. 

Judgment affirmed. 



Allen Gay, Sr., plaintiff in error, vs. Wiluam L. Mitchell, 
Executor of Robert Taylor, deceased, defendant in 
error. 

Om vbo goci into the possesiloa of land as a mere "squatter," dlioIaimiDg lltte, holds 
sa tenant at wiU of the tnie owaera, and cannot, by secretly attorning to another, diange 
the character of his possession so as to make it adrerse. 

Motion for New Trial. In Early Superior Court. De- 
cided by Jndge Clarke. April Term, 1866. 

An action of complaint, broaght by the defendant in error 
against the plaintiff in error, to recover a lot of land, was 
tried brfore Judge Perkiks, at April Term, 1861, of Early 
Superior Oonrt. 

Gay, the defendant in the Court below, had a paper title 
from the State down to himself. The executor of Taylor, 
the plaintiff in the Court below, relied upon color of title 
and possession under it for more than seven years. To make 
ont snch possession, it was necessary that the occupHncy of 
one Daniel Eirkland should be counted as the possession of 
Taylor, and there was evidence tending to show that Kirk- 
land, although he subsequently attorned to Taylor, held orig- 
inally nnder one Richard Oay who held under Curry, a 
9fmMeT. There was no evidence that Allen Gay, Sr., or 
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those under whom he claimed, had any notice or knowlei^e 
of Kirkland's recognition of Tajlor'g title. 

The Coart charged the jury, among other things, that 
where a party goes into possesaiou of land, disclaimiqg title, 
he is a mere squatter, and holds in snbordination to the 
rights of the trae owner — ^noc as hie tenant, and, therefore, 
not for him ; that, going in as a sqnatter, his poseession is 
not adverse, and, not being his tenant, can, after being in, 
agree with another to hold for him, and it is not neceaaary 
that the knowledge of such change of possession riiould be 
brought home to the trae owner to make such possession ad- 
verse. 

The jury having found for the plaintiff, the defendant 
moved for a new trial, on the ground of error in this charge, 
and on various other grounds. 

The motion was heard by Judge Clabkb, at April Term, 
1866, who overruled it, and refused a new trial. This is the 
error alleged. 

Hood, for plaintiff in error. 

DouoLA.98, for defendant. 

Judge HidtBiB did not preside, one of the partiea beiAg a 

relative. 

Walker, J. 

As eariy as the case of English vs. JSe^isiePj 7 0a. B. 
389, this Court decided that when the tenant in pcMSttuon 
disclaims having any title to the premises, the preaamptioa 
of law is that he holds the poasesaion m suiardinaii(m to-the 
title of the true owner. In delivmng the opinion, t^odge 
LuKPXiK, p. 891, says: ''The legal {Nrinoiplea whieh I iAaert 
And maintain are, first, that ha who has a perfect l^al paper 
title to the land, is presumed in law to be seissd aad poih 
HMsed thereof. Second, that gach aeisin and pO8se8ai0li ia 
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Go-ezteoftiye with the right specified in such paper title, and 
cootinuee in soch true owner of the land, until he is dU- 
9eiud or q%u^ from ^ueh possession by the octtMl posses- 
sion in another, nnder oolor of title or a daim of right. 
Third, that the statate of limilations does not commenoe to 
ran against the true owner of land, who is presumed in law 
to be in the possession thereof, until he is dtsseia^d and 
ousted of saeh possession by the actual possession of another, 
who enters upon the land, under eolor of title, hoi^ile in its 
inc0p(um to tlie title of the true owner ; or when one enters 
iqMa the land and takes actual possession thereof, without 
paf>er title, under a claim of right." This has been, erer 
since, the doctrine of this Court In ZawMm^ admmistraiorj 
VB. VuKMtsmghamy adndnisia/^Btor^ 21 Oa. R. 464, this Oohrt 
decides that, ^^ A possession that in its commencement is 
not adyerse, becomes adverse only when the holder, chang- 
ing his mind, intends it to become adverse, and hnowledge of 
radi his change of mind 'comes to the true owner/' In 
SUimper vs. Oriffin^ 20 Qa. B. 312, the point decided by the 
"Court is stated in these words : ^< He who has the title to 
land, is to be deemed to be in the seizin and possession of 
it, and to continue so until ousted thereof by an actual pos- 
session in another, nnder a claim of right. The possession 
of one who enters, disclaiming title, is to be considered as a 
possession by the consent of him who has the title; nor will 
a continuance of this possession avail to mature a title under 
the statute of limitations, until the character of the posses- 
sion has been changed, either by a declaration to that effect, 
oofmnvnioated to him who has the titles or by the exercise of 
acts of ownership inconsistent with a tenancy by the consent 
of him who has the title." In delivering the opinion of the 
Court, p. 334, Judge Benning says : " Therefore, we think 
that if Booty entered as a ' squatter ' — entered disclaiming 
title, he was to be o<»isidei:ed as holding the possession as 
tenant ai wHl to the true owner, and as remaining such ten- 
ant aotU something happened which might serve to notify 
the true owner that Booty had ceased to hold as such tenanti 
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and was boldiog adverselj to him. What this something 
would have to be, we do not undertake to specify. We 
think, however, it would have to be somewhat more than a 
private attornment to the tenant to another claimant of the 
land." From these authorities, it follows that the Court 
erred in overruling the motion for a new trial ; and instead 
of giving to the jury the charge, as set out in the 8th ground 
of the motion, he should have charged : That if Curry went 
into possession of the premises in dispute as a mere **squat* 
ter," disclaiming title, and sold his claim to Richard G«y, 
and Gay to Daniel Eirkland, that Eirkland's possession 
would be in subordination to the title of the true owner, 
and not hostile thereto. And that in order to make euch 
possession adverse, something must be shown to have hap* 
pened which might serve to notify the true owner that Eirk- 
land ceased to hold as his tenant, and was holding adversely 
to him ; and the mere private attornment to some one also 
claiming the land without any legal title thereto, would not 
be sufficient to change the possession from a subordinate to 
an adversary character. 

Judgment reversed. 



OsoBGB T. Babtlbtt, plaintifi in error, vs. Hakrbll N. Bt- 
EBS maker, and Thomas J. 8AUxn>EBS, indorser, def^dants 
in error. 

The maker of ft note, and one endoning It, **to belUble in the second intUnce,^' cannot \f 

■Md logetiur In tiM MUB« ■etion. 

Complaint. In Butts Superior Court. Tried before 
Judge 8peer, September T9rm,|1896. 
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This ftction was upon a promisory note, made by Byers, 
and endorsed by Sannders as follows : ^' I endorse the with- 
in in the second instanQS, for value received, SeptV. 15th, 
I860." 

The suit being against the maker and endorser jointly, 
coonsel for the latter moved to dismiss it as to him. 

The Court granted tlie motion, and this is assigned as 
error. 

Babturt & Pboudfet, for plaintiff in error. 
HxNDRioK, for defendants. 

LUMPKIK, C. J. 

I feel strongly inclined to sustain this action. I can see 
some decided advantages growing out of such a practice. I 
hope the Legislature will nuike it lawful. The endorser is 
usually more interested than the holder of such a note in 
contesting the insolvency of the maker ; and the verdict of 
the jury might be so moulded under the Oode, as to first 
pursuing the property of the maker, the adjustment of costs, 
&c, as to make it work well, as on suits in administrator's 
and guardian's bonds. But the difficulty is, the endorser is 
not liable to*an action, until the insolvency of the maker is 
established, and he notified of the fact. To institute a suit 
against him before this, would seem contrary to principle 
and his contract. He ought not to be harrassed with a suit 
before this Qondition precedent is performed. 

Upon the whole, however reluctantly, we feel constrained 
to affirm the judgment. 

Judgment affirmed. 
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Thr GnoBaiA Sailboad & Bankimo Coxpaht^ plaintiff in 
error, vs. John L. Kikkpatuok, defoodaat in erron 

The Mt of 1859, pomp. p. '48, except f so fiur «• it is incorporated In the Code, ia re- 
pealed ; and, therefore, although the ii^Iary in tlile case was committed in DeKalb, antt 
should hare haeahropghtin BIchnoad oounty^ 

Trespass* Demurrer to Declaration. Decided by Judge 
Wabnbb. In DeEalb Superior Court. October Term, 1866, 

The suit was brought by the defendant in error against 
the plaintiff in error in October, 1866. The declaration 
alleged a trespass upon the land of the plaintiff below, situ- 
ate in DeEalb county ,iwhere the action was brought, by tke 
Railroad CSompany, committed in the year 1865^ by enter- 
ing upon said land, and cutting down and destroying the 
trees and underwood thereon. The declaration also con- 
tained a oonnt in trover for divers cross-ties, die prc^perty of 
the plaintiff, alleging a conversion of the same by the de- 
fendant, in said county. 

It was admitted that the principal office of the defioidant 
was, and ever had been, in Bichmond county. 

Defendant demurred to the declaration, and moved to dis- 
miss the same, on the ground that the Court had no juris- 
diction of the cause of actiod. 

The Court decided in favor of the jurisdiction, and re- 
fused to dismiss the cause ; and this is assigned as error. 
• 

Glbnk & SoK and Blboklbt, for plaintiff in eii^ror. 

Candles, for defendant. 

Walxeb, J. 

Had the Superior Court of DeEalb county jurisdic- 
tion of this case ? The act of 1859, pomp. 48, says : *^ No 
suit against a Railroad Company in this State shall hereafta* 
be dismissed for want of j nrisdiction in the Court in the 
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eoonty in which fiftid suit may be pending, or hereafter 
brought ; provided the road of fluch company is looated in, 
or afaali run through, the county in whioh such Buit is or 
may be pending ; provided^ further, the cause of action arose^ 
or the contract was made^ or to be performed in the county 
where the suit is instituted." The Code, sec. 3313, says: ^^AU 
eml eases in la\t {except as hereinafter provided) shall be tried 
in the county wherein the defendant resides." Section 3317 
provides for suing Bailroad companies in the county whore 
the cause of action originated, for the recovery of damages 
cansed " by the running of the cars or engines ; " and, ako, 
on all contracts to be performed in the county where suit is 
brought." Here, it will bo observed, the word)» ^^ the cause 
of action arose, or the contract was made," and which are 
found in the Act of 1859, are omitted. These two classes 
ire not within those excepted ont of the general provision 
made by i»ction 3313. We think, therefore, that the two 
sections of the Code cited show clearly that a case like this 
most be sned ^^ where the defendant resides ; " that Bich- 
mond, and not DeKalb county, has jurisdiction of this case ; 
and that the action must be dismissed. 
Jodcnnent reversed. 



Chasles J. Jenkuts, plaintiff in error, vs. Tuk Matob and 
Town Oounoil of the Town of 'Thomasville, defendants in 
error. 

CltrMtboritles, under the utnAl grant of power contained In their chartora, cannot by 
ordinance declare those acts offences against the dty, which by the general law are de- 
•ned.ind mafle panlibable as offeneos agafawt the State. 

Certiorari. In Thomas Snperior Court. Decided by 
fFadge HAifsstx. July, 1869. 
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On the 38d of January, 1866, the plaintiff in error was 
tried in fourteen cases, bj the Mayor, in the Mnnicipal 
Court of ThomaBville, upon cbargea of having, on the lltli 
of the same month, furnished to colored men spirituons liq- 
uors, in violation of an ordinance of said town. 

He presented no plea to the jurisdiction, written or ver- 
bal — ^was present at the trial, and took part in the examinar 
tion of the witnesses. 

He was convicted and ordered to pay a fine of fifty dol- 
lars in each case, which he did. 

The n^roes to whom he furnished the liquors were sol- 
diers of the United States, stationed at Thomasville ; and 
their commanding officer arrested him and turned him over 
for trial to the Mayor, the officer himself assisting the Mayor 
in the investigation. 

The ordinance under which he was tried was of a date 
anterior to the abolition of slavery, and was as follows : 

* * * "And any person selling or giving spirituous 
liquors to a negro not his own, or person of color, on con- 
viction before the Mayor, shall be fined not exceeding fifty 
doUars." 

His counsel carried one of the cases, by certiorari, to the 
Superior Oourt, and at the same time signed, with the Mayor^ 
the following written agreement : 

"It is agreed by the Mayor and Council of Thomasville, 
and the counsel of defendant, that the above cases may be 
consolidated, or that the one case may be carried to the 
Superior Court by the certiorari, for the purpose of deter- 
mining the question as to whether the Mayor and Council 
had jurisdiction or right to determine the cases, and that the 
decision in the one case, or the cases consolidated, shall con- 
trol and govern all the other cases." 

The grounds taken in the petition for certiorari were : 

1st. That the act charged was not punishable under the 
statutes of Georgia, or by the corporate authorities of Thom- 
asville. 

2d. That the ordinance became inoperative by the aboli- 



JOLLEDGEYILLE, DEOEMBER TERM, 1866. 147 

jr«xikia» Ti. Itie Mftyor and CoucU of TboaMflville. 

tion of Blaverjy and was in conflict with the Constitution of 
the United States, and with the Oonstitntion and laws of 
Georgia. 

3d. That bj reason of the abolition of slavery and the 
establishment of equal rights, the ordinance had become 
noil and void. 

4th. That the offence, if anj, was indictable and triable 
alone in the Superior Court by jury, and the corporation 
Conrt had no jurisdiction. 

At the hearing in the Superior Court, the presiding Judge 
dismissed the certiorari and sustained the judgment below, 
holding that the party ought to have pleaded or excepted to 
the jurisdiction in the first instance. 

Sewasd and Wbight, for plaintiff in error. 

Alexakdkb, for defendants. 

LUXPKIN, C. J. 

The plaintiff in error was arrested and tried on fourteen 
cases by the municipal authorities of Thomasville for selling 
spirituous liquors to free persons of color, contrary to the 
ordinances of said town ; and, on conviction, was fined $50 
in each case. 

The State having passed a law upon the same subject, to al- 
low the authorities of Thomasville to punish it as an offence 
against their ordinances, would be either to oast the juris- 
diction of the State in the premises, or to punish the offence 
twice — once by the State, and again by the town. 

There is another objection to this proceeding. In these 
cases the accused was tried by the Mayor and Council with- 
out the intervention of a jury ; whereas, in the State Courts, 
he is entitled to the benefit of this Constitutional privilege. 
21 Oa. Bep. 80. 

The line is not very accurately drawn where municipal 
power ends and State authority begins. The former has 
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niuple space to legislate without trenching upon the jnria- 
diction of the Stata In all doubtful cases, it would be bet- 
ter for the corporate authorities to arrest and commit the 
offender for trial before the proper State tribunals. 

There is another difficulty in this case. Since our anti- 
slavery ordinance was passed, is there any such class as 
"free peireons of color?'* We have "freedmen;" but be- 
cause of African descent, can they be called technically and 
properly now " free persons of color," as they were under 
the old law ? Free persons of color were restrained by the 
law, as it formerly stood, from doing many things which 
freedmcn can now do without let or hindrance. What I 
would suggest is this : Is there now, and can there be, any 
such crime as that of selling spirituous liquors " to free per- 
^ sons of color ? " I know that we have a statute which de- 
clares that all offences shall be punished under the law which 
existed at the time the offence was committed, notwithstand- 
ing its subsequent repeal. But does this provision apply 
when the staitis of the person is changed entirely t I for- 
bear to enlarge upon this subjoot. 

Judgment reversed. 



John D. Dddlet, plaintiff in error, vs. Chablks Lovjb, de» 

fendant in error. x 

[1.] A Cbort of law thonld, in ft proper oaae, gnat 4 oontlnuuce. to allow a party wlio 

has an equitable defenee to enjoin the proceeding at law. 
[2 ] If 11 material witiiait be a inrety en flie bond ef a tenant, glTen under Um act of 1816^ 

the Oenri hearing the eaee thoiild allow another enrety snhetftated, to make tHawtt- 

neifl competent. 

Statutory proceeding against tenant holding over« In 
Clay Superior Court. Tried before Judge Olabks, June 
Term, 1M6. 
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LoFe, bj his agent, made the requisite affidavit, and pro- 
cared a summary proceas to remove Dadlej from certain 
premises as a tenant holding over. Dudley, on the 21st of 
May, 1866, made his counter-affidavit, denying the tenan- 
cy, and gave bond for double rent, &c., in compliance with 
the statute, with one Peterson as security. The papers were 
retaroed to the Jane Term of Clay Snperior Court, which 
was held some twenty or twenty-five days thereafter, at 
which time Dudley presented to the presiding Judge a bill 
praying an injunction against this proceeding at law, and 
settiag up an equitable defence to the same. The Judge 
heard the application for injunction, and refused it because 
the bill did not allege that certain Confederate money de- 
posited by Dudley in his own safe, after making a tender of 
it to pay for the premises, had been kept by him for Love 
until it became valueless. In about one hour after this do> 
cifiion was made, the summary .'proceeding] came up in its 
order for trial, and counsel for Dudley moved for a contin- 
naoee, eo that he might have time to amend his bill to meet 
the objection against granting the injunction which the 
Jadge had specified, declaring his intention to make the 
aiQiendment. The Court refused to grant a continuance. 

In the course of the trial, Dudley introduced as a witness, 
Peterson, the security on his bond, who, as the record shows, 
had knowledge of several facts material to the case. Upon 
his competency being objected to by the plaintifi^, on the 
ground of his being security on the bond, Dudley offered to 
sabstitnte other solvent and sufficient security, or to give a 
new \>oBd with like security, and thus make Peterson com- 
petent ; bat the Court refused to permit this to be done, and 
ruled out Peterson's evidence. 

A verdict was found for the plaintiff* ; after which, the 
def^dant moved for a now trial on numerous grounds, 
among them, the refusal to grant a continuance, and ^the 
rulings of the Court touching the witness, Peterson. 

A new trial was refused, and this is complained of as error. 
10 
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BowKB, for plaintiff in error. 



Hood, for defendant. 
Walkke, J. 

[1.] We think the Court should have continued the caee, 
to allow defendant to prepare his bill, so that he might be 
able to set up his equitable defence. The proceedings had 
been instituted within less than a month ; from a verdict in 
that case, there was no appeal ; defendant had used due dili- 
gence in preparing his bill, except that it lacked an allc^tion 
which the Judge deemed important, and which allegation 
the counsel stated he intended to put in ; and we must be- 
lieve his statement. With this addition to the bill, the 
Court had in effect, decided that the party was entitled to 
an injunction to restrain the common law proceeding ; and 
under this state of facts, ought not the case to have been 
postponed"until the defendant could have prepared his plead- 
ings ? We think so most clearly. 

[2.] We think the refusal of the Court to permit Peter- 
son to be relieved from liability, so as to make him a com- 
petent witness, was an error. It is a common practice, 
sanctioned by repeated decisions of this Court, to allow a 
party to release a surety by the substitution of o^her good 
security, in order to make the first surety a competent wit- 
ness ; and we see no good reason why the same practice 
should not prevail in cases of this character. The statute 
simply requires that the tenant tender a bond with good se- 
curity for the payment of the sum which may be recovered 
against him on the trial : Acts 1865-6, p. 35. It is immate- 
rial who the surety may be. He might be Peterson, or any 
other " good security." For these reasons, we reverse the 
judgment, and award a new trial. 

Judgment reversed. 
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Joam B. J0N88, and others, Executors of Bjenbt P. Johes, 
plsuntififl in errorr, vs. John T. SaswMiiKB, and wife, de- 
delendants in error. 



[1.] Untfltte adoption of the Code, buidt tcqnind After the makincof a will, dtd not psM 
1qrtli« wUl, which ^Mrmtod only upon nich reel eitate ee the TMtator owned at the tfane 
•r nwMng and pttbttahlng Ua wIlL 

[1] Prima fiteU, the ezecntioa of a eodldl to a wUl of landa, 10 exeented Itieir a« to be 
eapoble wiihln the elalirte of paaatais laadi, la a repahUeation of the ortgioal wlU. sad 
IheiObQlor audi rapahllcation la, to make the willopetatein the same manner aa If ez- 
flcntedat the time of foch republication, onleM a ipedal intent la manifest in the oodl- 
cQ to reitarafii each epflcmtfon, and giro it a toai extenalTe effect la other words. It 
WiaiadownfbawUltothedateof the eodtdl, aaaUiMC the will spsak aa If of that date. 
That ii, both nffl and eodldl shoald be taken aa one entire instmment 



In Equity. In Burke Superior Court. Bill, etc. Tried 
before Judge Hook. May Term, 1866.. 

This cause involved, besides other things, certain lands in 
the oountj of Emanuel, of which Henry P. Jones died 
seized, and which were acquired by him between the time 
of execating his will and the time of executing the codicil 
thereto. 

Bis will bore date March 28, 1850, and consisted of 
twenty-two items, the tenth of which was as follows : 

'^ I further desire and direct that all the land which I may 
'^ own at my death in the county of Emanuel, in said State, 
" ahall be divided into four parts, or shares, as nearly equal 
^^ in quantity as may be, and equalized in value in the man- 
^^ net specified in item ninth for the shares in Burke county : 
^' One of said shares in Emanuel county I give to each of my 
^' sons William B. Jones, Henry W. Jones, and James Y. 
" Jones, for and during the period of their respective natural 
^^ lives only, subject to the same limitations and remainders 
" 88 are mentioned in item fourth. The remaining fourth 
'^ ahare, I give to my son Joseph B. Jones, and his heirs for- 
" ever." 

Hie codicil bore date September 27, 1853. It described 
the will, giving the time and place of making it, and the 
names of t}\e attestiuj^ witneee^ It then went on, in three 
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items, to make changes in the eleventh, twelfth, thirteenth, 
fourteenth and fifteenth items of the will. A part of the 
fourth and last item of the codicil was as follows : 

^^ It heing my porpose, in the foregoing bequests to said 
^' daughters and granddaughter, to equalize their real estate 
" herein giren them, I direct that the land remainiiig after 
^^ making up the last share devised to mj said granddaughter, 
" Josephine Y. Brazeal, and not h^ein devised in that por- 
^ tion of my said last will and testament preceding the fonr- 
^< teenth and fifteenth items, shall be sold, and the proeeeds 
^^ thereof, or so much as may be necessary, be divided 
'^ amongst my said daughters and granddaughter, to equal- 
^' ize their real estate with the real estate given to my sons : 
^' That is, if the shares of said daughters an4 granddaugh- 
^' ter are not already respectively equal to the shares of my 
*^ sons ; and if said proceeds shall be more^ than enough f6r 
^^ this purpose, the excess shall be equally divided amongst 
" my children and granddaughter ; but if not enfficient, I 
^^ make no other distribution for that purpose." 

The Court charged the jury as follows : ^^ The other point 
made by the bill is, that there were lands purchased after 
the will of testator was executed, and do not pass under tiiat 
will, but 4o pass under the codicil which was subsequently 
made. It is now the law of Georgia, un^er our Code, that 
all property acquired subsequent to the making of the will, 
shall pass under it, if its provisions be sufficiently broad to 
cover it. But this was not so at the time this will was made, 
as to real estate : and it is my opinion that it (the real es- 
tate in this issue) Alls under the operation of, and is.to be 
controlled by the codicil." 

The jury decreed accordingly: and the charge of the 
Court is assigned as error. 

Stabnks, for plaintiffs in error. 

Shewmakk, for defendants. 
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LncpKiN, C. J. 

"We fully appreciate the roaaoning of Judge Stabnes 
against the rule in England, originating, no doubt, as he 
very properly contends, in Feudal policy, to-wit : That real 
estate passes by the will of the testator, which he owned at 
the time of its execution, upon the notion that a devise afifect- 
ing lands is merely a species of conveyance. Hence the dis- 
tinction between devises and testaments of personal chat- 
tels. The latter will operate upon whatever the testator 
dies possessed of ; the former only upon such real estate as 
was his at the time of executing and publishing his will. 
Wherefore, the rule that no after*purchased lands will pasH 
under such devise, unless subsequent to the purchase or con- 
tract, the devisor republishes his will. 

The following note is appended by Mr. Justice Coleridge, 
in his edition of Blackstone : ^* It was long a prevailing 
s/pinion that, if a man devised particular lands by name, 
which he had not at the time, but afterwards purchased, or 
devised all lands which he should die seized of, that such de- 
vises would be valid. And it is curious that Chief Justice 
Saunders, a consummate lawyer, under this impression, de- 
vised all lands which he had, or afterwards should have 
in FuUham. His executors were Holt and PoUexfen, Chief 
Justices, and Sergeant Maynard, who differed as to the va- 
lidity of the devise, the Sergeant holding the opinion which 
is now established, and the two Chief Justices that which 
has been determined not to be law. Lawrence vs. DoAweUj 
1 Lord Raym. 438. Holt, however, lived to change his 
opinion ; and the law is now settled as laid down in the text'' 

The Statute, 1 Vict. c. 26, abolished this distinction be- 
tween real and personal estate, and enacted that all property, 
of whatever kind, of which a man is posssessed or enti- 
tled ai the time of his deaths passes by his will ; as the in- 
Btniment now, with reference to the real and personal es- 
tate comprieed in it, speaks and takes effect as if executed 
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immediatelj before the testator's death, unless acontrarj in- 
tention appears by the docnment itself. 

It seems, therefore, that the British Parliament, inclading 
the House of Lords, disregarding the rights of primogeni- 
ture, were in advance of our own State in changing the law 
upon this subject, other considerations prompting them to 
make this change. 

It is needless to remark, that, until the adoption of the 
Code, this Court did not feel itself authorized to change so 
important a rule of the well-established law ; and, therefore, 
uniformly held that after acquired lands would not pass by 
a will previously made by the testator. It is now the law 
of Georgia, under the Code, that all property acquired sub- 
sequent to the making of the will, shall pass un^der it, if its 
provisions be sufficiently broad to cover it. But this pro- 
vision was not in operation at the time this will was made, 
and hence it does not fall under its operation. 

Secondly, plaintiffs in error insist, however, that if they 
be wrong in the above position, they are right in holding 
that the execution of the codicil by Henry P. Jones was a 
republication of the will, and thereby all lands purchased 
by him in the county of Emanuel, after the execution of the 
will, and before the codicil, passed by the will. That such 
is the law, unless there is something in the codicil whi^h ex- 
pressly contrayenes these provisions of the will ; that when a 
man republishes his will, the effect is that the terms and 
words of the will should be construed to speak with regard 
to the property he is seized of at the date of the republica- 
tion, just the same as if he had sufth additional property at 
the time of making his will. 

To the contrary, the Court below held, that the lands 
bought by the testator after the making of the will, and be- 
fore the execution of the codicil, passed xmder the oodieO, 
and are to be controlled by it. 

We extract from the case of Hwowi w. Fori^ 14 Mai%. 
Rep. 534, the rule now settled by the authoritieB vpoim this 
subject, namely : "That jmma/cKTt^ the execution of a eod- 
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icil to a will of lands^ so executed itself as to be capable, 
within the etatate, of passing landsy is a republication of 
sach original will ; and that this is more especiallj and nne< 
qairocally the case where the codicil contains words declar- 
ing and confirming the original will to be in force, either in 
whole, or so far as it is not altered or revoked by the codicil 
itsdf ; that the effect of such republication is to make the 
will operate in the same manner as if executed ^' at the time 
of such republication, unless a special intent is manifest in 
the codicil to restrain such operation and give it a less ex- 
tensiye effect ; and that where the will contains a residuary 
clause or words of general description sufficient to embrace 
all or any particular description of real estate, of which 
the devisor is seized, the effect of such republication is to 
make the will take effect and operate upon and pass any real 
estate falling within such description, which may have been 
purchased by the testator, after the date of the will and be- 
fore the re-publication, unless there is a manifest intent, ex- 
pressed in the codicil itself, to confine the operation of the 
will thus republished to the same estate which the testator 
held, and upon which the will operated at the period of its 
first execution." 

It only remains to apply these rules to the case under con- 
sideration. This will bears date March 28th, 1850, and con- 
sists of twenty4wo items, the tenth of which is as follows : 

^ I further desire and direct that all the lands which I 
may own at my death, in the county of Emanuel, in said 
State, shall be divided into four parts, or shares, as nearly 
equal in quantity as may be, and equalized in value in the 
same manner specified in item 9th for the shares in Burke 
county. One of said shares in Emanuel county I give to 
each of my sons, liVm. B. Jones, Henry W. Jones and James 
y. Jones, for and during the period of their respective nat- 
ural lives only, subject to the same limitations and remain- 
ders as are mentioned in item 4th. The remaining four 
sfaares I give to my son Joseph B. Jones and his heirs for- 
ever," 
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^ |The codicil bore date Septeqaber 27th) 1858, giving* the 
time and place of making it, and the name^ of the atte^tiog 
Witnesses. It then went on, in three items, to make chaogiefl 
in the 11th, 12th, 13th, 14th and 15th items of the will. A 
part of the ith and last item of the codicil was as follows : 

^' It being my purpose, in the foregoing beqn^ to said 
daughters and granddaughter, to equalize their real estate 
herein given them, I direct that the land remaining after 
making up the last share devised to my said granddapghl^, 
Josephine V. Brazeal, and not herein devised in that portioo 
of my last will and testament preceding the 14th and 15th 
items, shall be sold, and the proceeds thereof, or so niaoh as 
may be necessary, be divided amongst my said daaghters 
and granddaughter, to equalize their real estate with the 
rpal estate given to my sons; and if said proceeds.* slMillbe 
mord than enough for this purpose, the excess shall be 
equally divided amongst my children and granddanglitv; 
but if not sufficient, I make no other distribution for thai 
purpose." 

Is there anything in this codicil which expressly oonbia* 
venes the provisions of the will ? We think not; and^ such 
being the case, the effect of the re-publication of the codicil 
is to bring down the will to the date of the codicil, and to 
make botli will and codicil speak as of the date of the latter^ 
In other words, as though both were one entire ingtrnn^iit. 
Consequently, we reverse the judgment of the Court ^elow« 

Judgment reversed. 



RioiiATio B. Covington, plaintiff in error,- vs. Cothrans & 

Eluott, defendants in error. 

▲o atUehmant !HQ«d On tti«8d of A]>rn, 18$e, retamabla to thtTJi^^r Court, tt 
able by Inaortioc tbe word ''OoufUy'' IniiMd ot *^It^»rior." 
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Certiorari. In Floyd Superior Court. Decided by Judge 
Fkithkbston. July Term, 1866. 

On the third of April, 1866, an attachment for a debt of 
twelve hundred dollars, was issued by a Justice of the Peace, 
at the instance of the defendants in error, against the plaintiff 
in error, and made returnable to the Inferior Court, May 
Term, 1866. At said Term of the CoutUy Coui:t, the defend- 
ant in attachment moved to dismiss it, on the ground that 
after the 17th day of March, 1866, the Inferior Court had no 
jarisdictioii of such a case. 

The Conn ty Court so ruled, and passed an order dismissing 
the attachment. 

Upon Certiorari, the Superior Court reversed said order, 
a&d directed the cause to be reinstated. 

This is now complained of as error. 

Alexander, for plaintiff in error. 
IIndkewood & SMmi, for defendants. 

Walker, J. 

We find no error in this record. The Justice was by law 
authorized to issue the attachment; in this, he was acting as 
a ministerial officer, and the mistake in the name of the 
Coort to which he made the attachn}6nt returnable, was 
amendable. The County Court was substituted^ for the In- 
ferior Court; the powers of the latter transferred to the 
former ; and the semi-annual terms of the County Court held 
at the same times as the Inferior Court had been. The de* 
fendant was not ignorant of the Court to which the process 
was returned, for he appeared at the proper term, and ob- 
jected to the proceedings, because a single word " Inferior" 
had been used by the mistake of a ministerial officer for the 
word ^^ County/' The time for such trifling is past. 

This case is unlike the case of OresJham V8. DeLaunyy de- 
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cided, at the last Jane Term of this Court, for the reason 
that in the ease at bar the ofElcer had anthority to issue the 
process, while in the case at last term the authority had been 
expressly taken away from him. It was insisted in the argu- 
inent that the c^bb of Aycodc vs. Aven, 25 Go. H. 694, controls 
this case. We prefer to place our decision on the ground 
already stated. We think we see reasons which, perhaps, 
might make an essential difference between the cases, as well 
as between Ofrsakam vs, DeLawny^ and Ayoock vs. Aven 

Judgment affirmed. 



Carter Heard, (a person of color) plaintiff in error, vs. The 
Statb of Georgia, defendant in error. 

Hie verdict In thlg caie wai not contrary to eyldence. The kllliog wai murder, not mwi- 
elangbter. 

Murder. In Fulton Superior Court. Tried before Judge 
Warner. July Special Term, 1866. 

After a verdict against him for murder, the plaintiff in 
error, by his counsel, moved the Court for a new trial, on 
the ground that the jury foimd contrary to evidence and to 
the weight of the evidence. 

The Cgurt refused a new trial, and that is alleged as 
error. 

Qartesll & Hnx, and Hopkins, for plaintiff in error. 
HuLSET, Solicitor General, for the State. 

liUMPXINy C. J. 
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The following is the evidence given in on the trial : 
Wm. Zecroyy sioam — ^Witness lives near Peachtree street, 
on to alley 6 or 8 feet wide, fronting Judge W. P. Ham- 
mond's back yard. Witness' door fronts on the alley. Sit- 
ting in witness' door, witness can see in Hammond's yard — 
can see it better standing. Hammond's house is two stories. 
Parties come from second story to yard by stairs in back 
of hoQse. Honse has one door and one window down stairs, 
and up-stairs witness thinks it has two windows. The kitchen 
is some 5 to 10 steps from back part of the house. W. P. Ham- 
mond lives in the honse. Did not know Joseph Bird Ham- 
mond, has seen him. Witness heard some fass about 8 o'^dock 
last Saturday night soon after laying down. Witness went to 
bed early. The first witness heard was something like a lady 
crying. There was a window near the head of witness' bed. 
The noise seemed to be between the kitchen and well. Well 
is between kitchen and house. Saw deceased going toward 
the door of the dwelling house. Young Hammond went 
into the house — remained on the first floor. Witness sup- 
poses that it was 20 minutes before the fatal difficulty. The 
negro staid in the yard talking to Hammond until deceased 
came out in direction of nes^o boy, and he (negro) ran out 
the back way. Negro came through the alley — came back 
in a short time to the house where his mother had been 
cooking for Mr. Hammond — asked his mother for his knife, 
saying, mammy, give me my knife ; I want my knife. He 
did not get the knife at that window then. The negro left 
the window in the alley. Negro was not in the yard. Prisoner 
went out of the alley around the fence which went around the 
bouse. After his mother made him some answer, went to 
the left behind the chimney of the cook house. Witness is 
not positive. Prisoner's mother came out and went up the 
alley by where prisoner stood asking for his knife. In a short 
time his mother came back in the same way. In a short time 
the boy came back with a knife in his hand. Witness was 
very near prisoner ; prisoner nearly rubbed him. Could see 
the knife plainly. It was a moonlight night — ^the monn 
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shining tolerably bright. No light in witness' honse ; light 
np-stairs in Hammond's house ; thinks there was none in 
first story. 

Jnst as prisoner turned out of alley into the gate, he said, 
damn him, FU fix him now. This called witness' attention 
to knife. Had his right side towards witness ; held knife in 
his right hand ; it was long, reaching nearly to his elbow ; 
sleeves slightly rolled up; Witness saw the knife very plain. 
After prisoner went through the gate, he said, damn him, 
ril kill him now, if he fools with me any more. Deceased 
was up-fitairs at the window. Prisoner went to the cook 
house and either sat on or leaned against a table there ; still 
kept talking ; witness supposed he was talking to his mother. 
Talked some 4 minutes, and deceased came to the window. 
Deceased said he (prisoner) must either go out of that yard 
or hush such a fuss. Prisoner replied to deceased that he 
should neither leave nor hush, and said if he (deceased) came 
down there he would take his damn life. Deceased said he 
did not want to come down, or have any more difiiculty with 
him, but would have it to do if he did not keep leas fuss- 
He repeated the remark he (prisoner) made before, about 
taking his damn life, and dared him to come. Deceased said, 
you do, eh? Prisoner replied, yes, I do; and deceased 
started to come down. There were some ladies above, who 
seemed to try to stop him and hinder him (deceased) from 
coming. They came to the window and told the prisoner to 
run away — to leave there quick — ^and about that time de* 
ceased came out of the door below into the yard. Witness 
could see him plain. It was dark from door to well. Where 
moon was shining, could see the bulk of deceased — ^handa 
and legs. Didn't see him ^ave anything. Deceased went 
in direction of cook house, and met prisoner's mothor. She 
raised her hands, as if she caught deceased ; baeked for a 
step or two, to the best of witness' knowledge. She had 
hold of him. Saw prisoner's hand and arm raised, and lie 
made -toward deceased. Prisoner's mother, when she oang^ 
deceased, was saying, ^< Oh, Lord I Oh, Lord ! doa't fait faint 
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wkh that stiek," Don't know to whom she waa talking — 
saw Bo stiek. It was at the same time the prisoner was com- 
ing. As prisoner eame up bis hand dropped down, and he 
st<q^)ed for a moment, and then passed up by the comer of 
the dwelling honse. Deceased started towards the house, 
and just as he went in the door the prisoner came ont the 
gaie and ran down the alley towards Peachtree street. The 
ladies soon commenced screaming, crying and hallooing. 
When prisoner raised his hand he was 3 or 4 steps from de- 
ceased — raised it as he left the table, and his hand came 
down when he was right at deceased. Prisoner did not. go 
back to deceased ; passed him very close as he was going in 
the door. Witness saw nothing like a stick, except the 
raising and dropping of the arm. The only time witness is 
positive he saw a knife was when, prisoner went in the gate. 
Witness pat on his clothes, went around on Peachtree street, 
and went in the house — went in front door and np^stairs 
where deceased was. Deceased only breathed a time or two 
afker witness reached him, as well as witness could discover. 
Saw a man, who witness supposed was a physician, open de. 
ceaeed^s breast ; saw a cut above right nipple ; he put his 
two fingers in it. Deceased's clothing was bloody ; the floor 
also. He was up-stairs. Witness supposes it occurred in 
this county ; he has not lived here long; it was in this town. 
Deceased was pronounced dead before witness left. Wit- 
ness saw no one in the yard at the time but deceased, pris- 
oner, and prisoner's mother. 

OrosH'Examined. — ^The alley was something from five to 
ten feet. Witness' house is but a few steps from Hammond's, 
will not exceed ten steps from witness' room to place where 
deceased was killed. Well is between cook house and dwelling 
— is a st^ or two from cook-house, probably a little more or 
less ; cook-house is about same distance from witness^ house 
as from Hammond's. When prisoner went out jbe was ab- 
sent several minutes ; came back to window and asked for 
his knife ; blade was as wide as two fingers, about 1^ inches ; 
about 12 or 14 inches long ; extended up his arm about his 
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elbow, Above it, if anything — ^fully to the elbow. Was 
moving knife in his hand. Said if he (deceased) fooled with 
him, or oame in his way, he would kill him. The table was 
very near the cook-house. Prisoner was talking at table 
about 4 minntes before deceased came to window. Heu*d 
deceased's sisters saying, oh ! Bad, don^t go. Thinks they 
were not the voices he heard first. Deceased did not stop 
when he came out of the house until he met prisoner's 
mother. Saw no weapon in deceased's hand; be was 
swinging his hands. The prisoner's mother threw her hands 
against deceased's breast, and kept them there as thongh 
she had hold ol deceased. 

From where witness saw prisoner's hand oome down, to 
back door of Hammond's house, is 2 or 3 steps. When his 
(prisCHier's) hand came down, his leSt side was towards wit- 
ness* Prisoner raised his hand above his head, and it came 
down quick. Did not see the knife except when prisoner 
went in the gate. Witness was further oB from prisoner 
when his hand came down than when he went in the gate. 
He was beyond the cook-house when prisoner's mother raised 
her hands. She pitched at deceased quick, as thongh to stop 
him. It was not as dark where she put her hands oil de* 
ceased as where he came out the door. 

B^Exammed hy State. — ^The first noise of female voices 
witness heard were at the cook-house. The door where de- 
ceased had to go in to go up stairs was at the corner of the 
house. A person could reach from corner to house. 

M. Zamby swam. — Witness lives next door to Mr. Le- 
Croy. There is a store in front, fronting on Peachtree 
street. There is no opening in the store on the alley. Don't 
know whether there is a window or not. There is a door 
and window that open on the alley from LeOroy's, and the 
santefrom witness' house. It is about 10 feet from LeOroy's 
door to witness'. LeCroy's window is between the two 
doors. It is 8 feet from LeCroy's door to Hammond's gate. 
Witness measured it to-day. It is about 8 feet from witness' 
door to Hammond's gate. The gate was at an angle and 
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farther. LeCroy's door and the gate arc exactly opposite. 
Witnefis' window is near the centre behind Hammond's 
kitchen. Witness can see Hammond's gate from his win- 
dow ; can see the well from his door. There is a low plank 
fence behind the kitchen ; about waist high. It is fonr feet 
from comer of honse to well. The door of the* kitchen is 
on the npper side. It is 10 ieet from well to kitchen door, 
and same to Hammond's door. It is 10 steps across the 
yard. Witness was Hiding at the place last Saturday night. 
Witness was standing in his door, and prisoner came by 
witness' door going towards Peachtree street. Witness dis- 
eoYered prisoner had a knife in his hand, and said d — ^n him, 
I'll fix him now ; ran by witness and nearly brnshed against 
him. Witness' wife and boy were in the door with him 
when prisoner went in gate. His right side was towards 
witness ; and prisoner said, I'll kill him. The knife was about 
12 or 14 inches long. He went up the yard, around the 
comer of the kitchen, out of sight of witness. Witness 
could hear him ; he said, d — ^n him, I'll kill him. He dared 
somebody to come down there and he would take his life. 
Heard the young man tell him to go out of the yard or hush 
his fuss. He said he would not go out of the yard or hush 
either. 

Prisoner again dared the young man to come down ; if he 
did d — n him he'd kill him. Deceased said, you do, eh ? 
Hie prisoner said, I do. The young man started from the 
upstairs door, and witness heard some lady tell him to stop, 
not to go down there. He came down and out of the door, 
and got about half way between the house and kitchen on 
the upper side of the well. The woman met him and threw 
her hands on him. Prisoner was about a step or two be- 
hind deceased, between deceased and the house. He raised 
his hand and struck down. Didn't see him (prisoner) strike 
but one lick. Prisoner stopped about a moment, and de- 
ceased started in the house. Prisoner went towards the 
upper corner of the house. When deceased stopped on the 
door, prisoner ran by him out the gate. There is no more 
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than 3 or 4 feet between Hammond's and the next faonea 

When the woman can^t deceased, she said, " dont hit 
him with that stick.'' Ooold see deceased tolerably plain 
when he came ont the door, as plain as a man eonld be seen 
in the shade of a honse when the moon was shining. De- 
ceased was swinging his hands jast as a man wonld in 
walking. Did not see him have any stick. Saw deceased 
afterwards in the honse, after he was dead. Saw no wounds. 
His shirt was bloody. It was between eight and nine o'clock. 
When the woman caught deceased he was in the edge of the 
moonshine. The woman went back towards the kitchen ont 
of sight, when the prisoner went ont the gate. 

W. J. Zamiy swam. — Witness was on the all^ near Ham- 
mond's honse, in Meredy Lamb's honse, lut Saturday. 
Witness was eating supper near the window. Heard eorae- 
body quarrelling in the alley, cursing, and saw prisoner pass 
by the window going from the street. He passed out the 
east end of the alley. He had his collar rolled down and 
his sleeves rolled up near the elbow. He was going to- 
wards the kitchen window at the end of the alley. Heard 
him say, "" Mammy, gire mo my knife; I'll kill him if he 
jaws me or says much to me. He went on round the end 
of the kitchen, away from the street, by the fence; 
thought he picked np some bricks. Medith Lamb was 
not at tbe house ; he (M. Lamb) did not come while wit- 
ness wi'S there. Witness went away ; was gone about IS 
or 20 minutes. Heard some one screaming and went back. 
When witness came back, he saw a crowd around prisoner, 
and witness helped to arrest him. He got away once and 
was re^arrested. 

Oro88 Meamined. — Went to the auction house-— don't know 
whose— where Tom Kyle used to keep store, corner Peadbi* 
tree and Marietta streets. There was a crowd wound ptiB- 
oner ; heard no threats against his life then. 

Dr. B. H. CownaUy^ ewrni. — ^Witness knowns where W. P. 
Hammond liyes ; it is on Peachtree street, in Fulton couol^. 
Witness thinks the lower part is occupied as a grocery efaMre^ 
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the upper part as a dwelling; was there Saturday night. Wit- 
neB$ was passing near there,heard some one screaming,was met 
bj some oo^ and asked me to come immediately with him 
to see a man who had heen stabbed. Witness walked from 
Prj(»r street in the rear of Hammond's, passed through the 
lot to the back door and around and np the steps in back 
room of lower floor. When witness got to the top of the 
8tepS| he saw deceased dead ; he was lying with his face up, 
a pillow under his head. Witness made an examination — 
OD his right breast witness discovered a wound to the upper 
and outer portion of the right breast uader the collar bone. 
Witness had no instruments and introduced his finger into 
the wound, found the second rib had been entirely severed ; 
failed to reach the bottom of the wound ; supposed the wound 
to be 4 or 5 inches in depth ; could not ascertain whether the 
artery and vein were cut, but supposed so, from the quality 
and quantity of blood ; the character of the blood was light 
colored, like blood from an artery ; it had coagulated ; it 
was not likely that so much blood would come from a vein ; 
the wound must have been made by a cut down; it was about 
]^ or 1^ inches wide; it was a punctured wound, smooth; must 
have been done with a knife ; it was a fatal wound. Witness 
made a slight examination in passage, asked Mr. Hammond 
for a room, carried deceased there, and made the examina- 
tion ; did not examine any other part of deceased's body ; the 
wound passed into the upper lobe of the right lung. 

Mary Hammond sworn. — ^Witness is a daughter of W. P. 
Hammond, is a sister of the deceased. Witness was living 
with the family* Witness saw prisoder come into the yard, 
could not hear what he said. Witness and deceased were 
sitting np stairs ; they went to the window, and prisoner 
dared dece^ed down three times, and deceased said he could 
not take the dare. Witness told prisoner 3 times to go away; 
deceased started down stairs ; he carried nothing with him. 
Witness went back to the door and saw prisoner meet de- 
ceased and hit him; prisoner had been sitting on a table, and 
when deceased oame out of the door, prisoner and his moth- 
11 
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er came towards him ; priaoner's mother caught hold of de- 
ceased, and prisoner strack him. Witness started down 
stairs and deceased went past her up stairs and fell dead. 
Neither party had any stick that witness saw ; witness could 
see them, but they were all close together. Witness' father 
slept in the back room of the store ; had gone to bed ; called 
him twice before he got up. 

Oro88 Examined, — Was there all that evening. Witness' 
sister, Mrs. Har^o ves, was there. Witness does not know how 
the fuss commenced, did not see deceased throw water on 
prisoner or strike him ; knows nothing that occurred previ- 
ous ; there were four rooms between witness and the kitchen. 
Witness was sitting in the back room, when she heard the 
negro talking and daring ; prisoner was sitting on a table, 
near the kitchen door ; deceased, after the second dare, told 
the prisoner to leave the yard ; deceased was sitting by the 
fire place, and went to the door after the second dare ; had 
been sitting by the fire place about 15 or 20 minutes; de- 
ceased had not been down in that time. The window is *on 
the corner and the door at the other corner, and the chimney, 
between, at the end of the hoDse. The window was toward 
the gate, from where deceased sat, the door in the other direc- 
tion. 

There was no stick with iron for digging in the yard, as 
far as witness knows ; they met deceased about 3 or 4 feet 
from the door ; prisoner before, about two steps ; saw no 
stick ; they both started at him ; thinks the woman got to 
deceased before prisoner struck ; she stepped around deceased 
and was between deceased and the house; they stepped 
farther from the door; deceased came running up the steps by 
witness. Did npt hear the woman say anything about a 
stick ; heard her say don't kill him ; don't know to what she 
alluded; it was just as deceased and prisoner got tog^er. 

Re-examined hy State. — Prisoner and his mother were 
hired by witness' father. 

Hugh Tomlinaon. — Witness found a wound on right breast 
of deceased, and one large place on the left sidetmder the 
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shotilder blade, and one smaller one under it ; the wound 
seemed to be cut across ; the length ran across the bodj ; the 
smaller one was a little farther back, near the spine. Wit- 
ness remained until after the burial. There was no inquest. 
Could not tell how deep the wound was. The body was 
dressed a little after 12 o'clock. 

Hie State having closed, the defendant offered in evi(}ence 
the following testimony : 

Elvira H^ardj sworti. — Prisoner is witness' son. Witness 
was sitting in the kitchen and heard prisoner say, quit that, 
Bad. Witness went to the door and saw Bud walk in the 
door with another pan of water and toss it on prisoner ; de- 
ceased then came and tossed out another pan of water, and 
defendant lay there and said nothing. Witness went back 
and heard Bud coming and told prisoner Bud was coming. 
Deceased came up to the table where prisoner was laying ; 
took hold of him by the neck and says, are yon mad I De- 
ceased said, did you draw this (meaning a piece of brick or 
chip lying on the table) on me. Prisoner said no, sir, De- 
ceased caught up a spade and said, d — n you, I believe you 
did have that drawn on me, Witness held on to the spade 
and hollowed for Miss Mary. Miss Hargroves said, Mary, 
there is Bud down there fighting Carter for nothing. Miss 
Kary came down, and deceased met them in the door and 
went up stairs. Prisoner went off— said he was going after a 
policeman — said deceased struck him for nothing — began for 
nothing. Prisoner went off; staid awhile and came back ; 
f got on the table and commenced talking to Bud, some very 
insulting words. Deceased said if yon don't hush FU come 
down there and get hold of you again; go on t of this yard ; pri s- 
oner said he would not go out of the yard until he got ready. 
Deceased said if you don't go out of the yard Fll make you 
go out Deceased came running down stairs — ^picked up a 
dicing spade in his hand, and came running to prisoner. 
Witness stepped between them, put her left hand on deceased, 
and rifi^ht hand on prisoner, and said, Lord, Bud, don't hit 
him with that stick, please, Witn^ stepped back to the 
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jjate — screamed with all her might. The spade was a straight 
digger, like a crow-bar; wood, with iron on the end ; the 
handle was about twice as long as an ax handle — the iron 
was flat at the end to dig holes ; the stick was about as long 
as a chair-post. Witness was about two steps from the table 
when deceased came. From the time of the throwing of 
water to the time they came together was about a half hour. 
Cross-JEaamined. — After the fuss witness went out to a 
neighbors and lay down; then camo back to her own house 
and staid there until arrested. Witness and prisoner have 
been in jail together ever since ; have been here together, 
and heard all the witnesses. Witness' back was towards the 
alley when they came together ; don't know how often pris- 
oner cut deceased. Prisoner was not gone more than a 
quarter of an hour when he went away. First witness knew 
of his coming back, heard deceased ask him if he had the 
policeman. Witness staid in the kitchen and did not go out 
of the yard until after the cutting. Don't know what the 
prisoner did with the knife after the cutting. Witness took 
the spade from deceased, dropped it on the ground, and 
called for Miss Mary. 

There is a piaza in front of the house. Thinks a person 
could have heard her call from where she was to the front 
of house. 

Was the verdict ot the jury contrary to the evidence i 
The prisoner does not complain that he did not have a fair 
and impartial trial ; but that he ought not to have be^n 
found guilty of murder upon the testimony. 

What is there in the evidence to mitigate the offence from 
murder to manslaughter? Was there any actual assuilt 
upon the defendant? Did Hammond make any aClempt to 
eommit serious personal injury on Heard ? Taking the tes- 
timony of the mother of the prisoner as true, Hammond^a 
conduct seems to have been sportive in the oistset of the dIF* 
Acuity, and throughout he indicated an intention to aVoiid 
any altercation. On the other hand, the conduct of Heard 
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shows bad feeling, and a disposition to provoke a conflict. 
He deliberately prepared a most deadly weapon, and this 
too when he had ample time, not only to deliberate, bat to 
keep oat of the way. So far from pursuing this course, he 
returns, bent on n^ischief if an opportunity occurred. He 
threatens and dares Hammond to come down. Hammond 
at first declines, and orders him to leave the lot. Heard not 
only refuses, bnt replies insultingly to him. Finally, Ham- 
mond goes to where Heard is. As they approached, the 
mother of Heard testifies that Hammond caught up a spade ; 
fihe importunes him not to strike her son, and she does not 
pretend that he offered to use the digger. Other witnesses, 
who had ample opportunity of seeing, testify that they saw 
nothing in Hammond's hand. Then Heard, with his knife 
of formidable dimensions, struck the fatal blows which ter- 
minated the deceased's life. 

I will not say that Heard evinced a murderous spirit, but 
certainly a very bad temper throughout this altercation ; 
looking forward to the opportunity, if not inviting it, when 
he might take Hammond's life. 

All the evidence shows a vicious and depraved propensity 
to take human life, for the preservation of which laws are 
enacted. 

In this age of recklessness and terrible demoralization, if 
men sow to the wind, they cannot expect Courts and juries 
to interpose and prevent them from reaping the whirlwind. 
They must eat of the fruit of their own doings. It has been 
said heretofore, that few cases of murder in the first degree, 
each as poisoning and private asassination, were committed 
by oar people. But if passion, vrithout sufficient provoca- 
tion, is to excuse men from the crime and guilt of murder, 
then is human life cheap indeed — of no more value than the 
sparrow's. 

I have lost faith very much in punishment, as a means of 
amending the ofiender himself. Its reformatory effect is not 
much, I fear ; still, its punitive power must be felt ; and whila 
the glittering blade, wielded by the strong arm of malice is 
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mighty to destroy, still, the small cord, in the hands of ti&e 
execntioner of justice, mnst be felt to be not less fatal and 
unerring. 

This is an age of Cains, and the voices of murdered Abels 
come up at every Court, crying aloud to the ministers of the 
law for vengeance. Let the st^rn response going out from 
the jury box and the bench be, whoso sheddeth man's blood 
without legal excuse or justification, shall be hung by the 
neck till he is dead. 

Judgu^ent afiirmed. 



Jamrs W. Stinson, plaintiff in error, vs. Strphen Williams, 

defendant in error. 

WitOD A judgment creditor hat pnnaed hla legal remedies to eveiy areliaUe extent wlili- 
cmt laccete, he maj go Into & Court of BqnUy to reecb the equitable Meets of his debtor* 
not the finlijeet matter of levy and sale. 

In* Equity. In Meriwether Superior Court. Motion to 
dismiss Bill. Decided by Judge Wabnbil August Teroiy 
1866. 

Upon certain bills issued by the Chattahoochee Kailroad & 
Banking Company, (a corporation which enjoyed and exer- 
cised banking privileges,) the defendant in error recovered a 
judgment against said corporation on the 20th of April, 
1842. On the 2d of July, 1842, the & fa issued upon said 
judgment was returned nulla bona^ the corporation having 
become totally insolvent. This debt remains unpaid. 

By a subscription for stock, or otherwise^ the plaixxtiff ioi 
error, on the 17th of August, 1838, became indebted to said 
corporation, and by covenant in writing, under seal, iiiidw* 
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took to paj hifl said indebtedness by the Ist of December, 
1818 ; and at the same time and in the same covenant, (to 
socnre the payment of such indebtedness for the benefit of 
the i^reditors of the corporation,) he execnted to the corpo- 
ration his mortgage deed npon certain lands. 

In Jnly, 1861, the defendant in error filed his bill against 
the plaintiff in error, alleging the foregoing facts ; specifying 
amoonts, Ac, with proper certainty, and exhibiting a copy 
of the sfud covenant and mortgage deed. 

The bill alleged, farther, that, daring the existence of the 
corporation, its members failed to collect said debt of 8tin- 
son, the plaintiff in error, and that, since its dissolntion, the 
assignees of the corporation have also failed so to do, or to 
take any steps therefor, or for the foreclosure of the mort- 
gage. Also, that, without the interference of a Court of 
Equity, the said debt from Stinson to the corporation would 
go unpaid, and the complainant would lose the debt due to 
him firom the corporation. 

The bill prayed for general relief, and speciiically that Stin- 
son,the plaintiff in error,be decreed to pay off his indebtedness 
on the covenant and mortgage aforesaid, and that the same, 
or so much thereof as is necessary, be applied to the satis- 
faction of the complainant's demand. « 

At August Term, 1866, counsel for Stinson moved to dis- 
miss the bill for want of equity, for general vagueness in the 
allegations, and for want of proper parties. 

The Coort overruled the motion, and this is assigned as 
error. 

* 
BiOHAM, represented by Psbplks, for plaintiff in error. 

DouaHBBTT, for defendant. 



Walkbb, J. 

In this case, we adopt as our own the opinion of Judge 
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Warner. After stfcting the principal allegfttions ef the bill, 
he Baye : 

" The eomplaliAnt, it will ber observed, is a bill holder ci 
said corporation, and his claim is predicated upon ihatfacL 

Bj the 27^A section of ihe amended Oharter^ {Prin. Dig. 
367) incorporating said company, it is expresslj' dedared 
that ^ the said Railroad, and ererj part of it, and all mate- 
rials pnrchased for its oonstractioB, and all the locemotivee 
of said company, and eeery epeoiee (^ propenfi/ff owned by the 
(^mpany^ skaU hejiedged^ in theji/Ni jlcice^for th4 payment 
of their banhinf operations^ aod one^half of the ca^ial set 
aside for banking ptirposes.' The defeDdant^s covenant and 
mortgage to the company constitnte one ^ speoiee of prop- 
erty owned by the company ; ' it is a deU due by him to the 
company, oat of which the complainatit,. as a bill holder, 
according to the charter, is entitled to be paid. In my judg* 
ment, the complainant has alleged snoh facts, when taken in 
connection with the act of incorporation, (apnblie law, of 
which the Court is bonnd to take notice,) as will entitle him 
to relief in a Ooiirt of Equity. The mada facts which enti- 
tle him to relief are iemMblefade. When a judgment cr^- 
itor seeks the aid of a Court of Equity, to reach the eqwita- 
bl^ assets of his debtor, not i^e subject matter of levy and 
sale, he must show that be has porsiied his legal remedieg to 
^ every available extent. Stepkem ve. BM^ 4 6a. B. 319. 
The complainant hoe brought himself within that rvfei. The 
debt owing by the disfendbnt to the corporation oannot be 
reached by the ordinary process of levy and sale. It ia.&ot 
apparent on ^he face of the bill that there are other parties 
necessary to enable the Court to make a decree. As a mat- 
ter of course, air proper and necessary parties ought to be 
before the Court when a final deeree is mada The edm- 
plainant may sue on behalf of himself and such other cred* 
iters as may choose to come in under the decree, if, indeed, 
there be any others. But, up to the time of the d^ree, h is 
only a suit between party and party, and the plaintiff is 
master of his own case. MeDougaUl v$. Doughefrtfy^ 11 tfb. M. 



> 
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588. Assuming, as the motion to diamiBs the bUl does, that 
all the allegations contained therein are true, as therein set 
forth, the motion to dismiss the same is refosed. 

HIRAM WARNER, J. B. C. 0. C." 

We deem it nnnecessarj to add anything to this clear ex- 
position of the law of the case. For the reasons given by 
Judge Warner, ire affirm the judgment. 

Judgment affirmed. 



M. fi. YakDykx, Bbmjakdi HiMiLTON, and Th8 Yahoola 
BivxR AKD Cakk CSbbsk Htbraulio Hose MiNmo OoMPAmr, 
plaintiflb in error, vs. Charlks A. Besseb, defendant in 
error. 

UO A JaJg wiHB t mmj ba set aside on aocoimt of tke uncertainty of the pleadlnga, 
[2.] It may also be racated when founded on an award, where the BubmlBslon la Illegal, 
tb« AefiAdant In the judgment not baTlng been a party to the arbitration. 

Motion to set aside Judgment. In Lunspkin Superior 
Court. Decided by Judge luwnc. August Term, 1866? 

To July Term, 1861, of Lumpkin Superior Court, Besser 

wmght an action of assampsit upon au account for $733.04. 

*^ »5 ^®^®ndantg thereto, as described in the declaration, ir«re 

*^- Jtt. s* VanDyke and Benjamin Hamilton, a body cor- 

j^^^ ADd politic under the name aud stylo of The Tahoola 

ir^" tud Oane Greek Hydraulic Hose Mining Company." 

^1 oi pa>Tticulars annexed to the declaration was 

^^ tktfs : ** Messrs. Hamilton & VauDyke, Dr., for Ya- 

^^0 CL .A.. Besser." , The process issued by the Clerk 

^ ^&8o in the margin thus : " Charles A. B^seer vs. 

axiDyke, Benjamin Hamilton and the Yahoola 

Creek Hydfanlic Hose Mining Company," 
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and went on^ in the nsaal form, requiring the *' defendants '' 
to ap{>ear, etc. The Sheriff 'e retarn showed personal eerviee 
on YanDjke and Hamilton, and service apon the Gompanj 
by leaving a eopj at their office, the place of transacting 
their usual business, in Dahlonega. 

An award fallowed, rendered by Wier Boyd and A. O. 
Wimpey. It bears date, as sent up in the record, March 1, 
1866 ; but 1866 was, doubtless, in copying, written by mis- 
take for 1864. The award states the case sai>stantially as it 
is stated in the Clerk's process, and after reciting that said 
case was ^^ mutually, verbally, refered for arbitrament and 
final settlement," proceeds to find in favor of Besser, seven 
hundred dollars. ^ 

This award was made the judgment of the Superior Court, 
by an order stating the case as the award stated it, and recit- 
ing that the same had been referred to Bcfjd & Wimpey* Tlie 
order gave leave to sign judgment for the amount specified 
in the award, and j adgment was entered up accordingly by 
Bessers' counsel, and signed at May Adjourned Term, 1864. 

Fi. fa. was issued against all the plaintiffs in error, and 
was afterwards levied upon the property of the Company- 
YanDyke filed an affidavit of illegality, which the Court 
dismissed on the ground that the executicm was proceeding 
not against him, but against the Company. That ruling was 
affirmed by the Supreme Coart. (See 34 Get. Jt. 268.) 

In the Superior Court, at August Term, 1866, the plain- 
tiffs in error moved to set aside the original judgment, on 
various grounds, among them the two following : 

1. Because the pleadings are so defective that no legal 
judgment could be rendered. 

2. Because there was no order of Court referring the case 
to the arbitrators, and the amount in controversy being over 
five hundred dollars, no verbal reference could be legally 
made. 

Upon this motion the judgment of the Court was as fol* 
lows: '* Ordered that said motion be overruled, and that 
plaintiff have leave to proceedi upoti the ground thttt it ap 
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pcara of record that all the defendants were regalarly eerved 
and appeared by counsel, and failed to plead in abatement, 
or to file any other plea ; Secondly^ Because the defendants 
overlooked the defects and irregularities in the pleadings, 
of which they complain, and took steps in the cause; 
Thirdly^ Because the parties all being served and regularly 
in Court, with a full knowledge of all the proceedings in 
said cause, submitted the matter in controversy to the arbi- 
tramrat and award of defendant's counsel and one A. O. 
Wimpey, and allowed the award to be made the judgment 
of said Court, thereby waiving all defects, both in the 
pleadings and the award, the former of which were amend- 
able at any stage of the proceediigs." 
This decision is now here for review. 

BROWiT & Pope, for plaintiffs in error. 

Beu> and Lester, for defendant. 

Lumpkin, C. J. 

That the proceedings in this case are characterized by 
great uncertainty, is manifest. The plaintiff claimed an 
open account to be due by somebody, but who the debtor is, 
18 not suro from the declaration or the bill of particulars an- 
nexed thereto. 

Is it the purpose of the pleader to charge YanDyke and 
Uamilton individually, and also as corporators ? The bill 
of particulars is equally uncertain. It is against YanDyke 
and Hamilton for Yahola. Does not this charge the cor- 
poration alone, through their agents YanDyke and Hamil- 
ton? How can anything certain be educed from such de- 
fective pleadings l 

Well, it is said that the matters in controversy were re* 
fered to arbitrators, and that the reference admits the suffi- 
ciency and regularity of the pleadings. YanDyke protests 
that he was no party to this reference, and that nothing can 
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be iafered against him. He fiirther eontendsi it was an. il- 
legal submission, being verbal only, and the matter in con- 
troversj being over five hundred dollars ; and this is true 
nnder Section 3826 of the Oode. 

The trouble all the waj through this case seems to. grow 
out of the confusion and uncertainty of the record. Parties 
are called parties, instead of YanDyke by name, and thus 
you cannot tell who is meant 

I see but one thing positively certain in this case^ and 
that is, that all the parties litigating were served at the be- 
ginning ; but what part they have taken in the controversy 
since, X am unable to tell from the reoord. 

The Judge below assun^ certain things to be true ; but 
upon what proof? The record does not sustain him in these 
assumptions. 

Upon the whole, we think the judgment should be va- 
cated, which leaves the declaration in Court notwithstand- 
ing ; and then, if the plaintiff choses to build upon this 
foundation, very well ; he can do so by filing his writ against 
his true debtor, unless the parties, in the meantime, should 
see proper to adjust this matter of account between them- 
selves, through the aid of mutual friends. There is no l^al 
principle, apparently, involved, but simply a matter of ac- 
count. 

Judgment reversed. 



S. Stbickbk & C5o., plaintiffs in error, vs. Johk F. TmKtuu, 

defendant in error. 

|1.] A eonkrtci madt In another 8ut«, Intended to here effect in thli, melt confccmle ta« 
kHNiQCtUatMte. 
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[1] In tnlsDiiM&t execalad In TraacMM by n SnaolTAt, oonveylaff piDp«tj In QwrgU, 

and gMng a fn^tarenM to certain oredOora, to the excla«ion of an ^qual participation hj 

aU the credlton, Is void, 
fl] Wo eonnot onforoe contracts which eontrarone tbo policy of onr law. 
[IJ A Coort of Equity wffl oxordaa tho power of re-forming InstmBenti with cantlon, 

■ad only when a proper eaae k made by the pleadlngi. 
[5 1 Omrts do not make contracto for parttai, but eofoice thote vhlch are raJld, when called 

onto to do. 

In Equity. In Fulton Superior Ooart. Demurrer. De- 
cided by Judge Warner. October Twm, 1866. 

On the 23d of January, 1866, Tinkham, a citizen of Ten- 
nessee^ being indebted in the sum of $11,500, and having 
assets worth from eight to ten thousand dollars, executed an 
assignment, in that State, to oneilorle, in trust for the ben- 
efit of his creditors. This assignment embraced all his 
effects, (except about two hundred dollars worth of furni- 
ture,) eonaisting of a lease upon a store in Atlanta, Georgia, 
stock of goods in said store, monies, credits, and other per- 
sonal property, all referred to in the assignment as being in 
the city of Atlanta. It directed that tibe assignee should 
sell the property and effects upon such terms as he should 
think best, but not on a credit ; collect all money and cred- 
its, accounts and claims ; and when the amount thus ideal- 
ized should, in his judgment, be sufficient to distribute with- 
out endangering the interest of any of the creditors, then, 
first paying the expenses of executing and carrying into 
effect the assignment, and all rents and taxes due, or to be- 
come due, upon the property until sold, to pay, first, the 
wages of the employees of the store, all borrowed monies, 
any that might be on deposit, and any confidential debts 
that Tinkham might owe ; then, secondly, to pay out of the 
residue his other creditors, or, in ease of a deficit, to distri- 
bute said residue among them pro rata; and, lastly, in case 
of a surplus, to return the same to Tinkham, his executors, 
administrators, or assigns. 

Certain creditors of Tinkham not of the preferred class, 
all of them non-residents of Georgia, and among them S. 
Strieker & Oo., of Tennessoe, sued out attachments agsinst 
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him, after being notified of said assignment, and caused 
them to be levied upon the stock of goods and store speci- 
fied therein. 

Tinkham thereupon filed his bill, alleging the foregoing 
facts, and also that, with an honest intention to do the very 
best he could with all his creditors, to treat them all just 
and equitably, and to turn over to them for their own use and 
benefit all his property of every kind and description, he 
executed said assignment, but that it was drawn in Tennes- 
see by a Tennessee lawyer, who did not fully understand the 
laws of Georgia touching assignments, and it was not drawn 
in accordance with the laws of this State ; also, that the 
property, if sold out at i%tail, would bring a large sum ; 
but if sold by the Sheriff, would not bring enough to satisfy 
even the attaching creditors, and consequently other credit- 
ors would be greatly damaged, and he himself ruined. 

He prayed for the appointment of a receiver, for an in- 
junction against proceeding with the attachments, for a re- 
formation of the assignment, so as to make it conform to tiie 
laws of Georgia, and for full and complete justice to him- 
self and all his creditors. 

A receiver was appointed, and, at the appearance term of 
the bill, Strieker and Co. demurred to it, on several grounds, 
among them the want of equity in the bill and the invalidity 
of the assignment. 

The Court overruled the demurrer, and this is the judg^ 
ment brought up for review. 

HoPKms and Bledklet, foi* plaintiffs in error. 

Sfratbkbrt and Lkstsr, for defendant. 

Walkkb, J. 

[1.] It is admitted by counsel for Tinkham that the words 
of the assignment to Horle would make the instrument ob* 
noxious to the provisions of the Cadey 9ec. 1964, if the in- 
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BtmmeDt had been executed in Georgia. But it is insisted 
that the assignment, according to the laws of Tennessee, 
where it was executed, is legal and valid ; and, being valid 
there, is valid everywhere, We admit the general rule, that 
the lex loci governs in determining upon the validity of a 
contract, &c., but the rule is not without exception. Section 
9, of the Cods^ says ; " The validity, form and effects of all 
writings or contracts ar« determined by .the laws of the 
place where executed. When such writing or contract is 
intended to have effect in this State, it must be executed in 
conformity to the laws of this State." 

[2.] This assignment ''is intended to have effect in this 
State/' and, to make it valid, it should have been executed 
in conformity to our laws ; and, not havifig been executed in 
such terms as to be valid according to our statutes, we hold 
that it is void. 

[3.] We could not enforce a contract, valid where made, 
if it '' is of such a character as contravenes the policy of our 
law." Oode^ sec. 2702. Ilenhjidd vs. Dexter^ 12 Oa. R, 
586. 

[4.] It was insisted that ^ Oonrt of Equity will reform an 
instrument so as to make it conform to the intention of the 
parties. It is true that, under certain circumstances, equity 
will reform an instrument, {Code^ sec. 8017) though this 
power is exercised with caution ; {sec. 8050) but it will not 
do so nntil a proper case is made by the pleadings. Here 
Tinkham says " that, with an honest intention to do the very 
best he could with all his creditors, to treat them all justly 
and equitably, and to turn over to them, for their own use 
and benefit, all his property, he executed said assignment," 
&c. There is no allegation of any mistake made by the 
draftsman in framing the assignment, nor that the assignor 
intended that ail of his creditors should participate equMy 
in the property assigned ; nor does he allege what he con- 
siders just and equitable treatment of his creditors. We are 
left to presume that he thought certain ones should be pre- 
ferred, to the partial exclusion of all the others. 
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[5.] He prays for a reformation of the assigameot, so as 
to make it conform to the laws of Georgia. In other wardS| 
that inasmacb as the assignment which he attempted to 
make is a mere nallitj, he prays that a Court of Eqnitj 
may make one for him. Coarts do not make contracts for 
parties, but enforce such legal contracts as parties make, 
when called on so to do. Under any view which we can 
take of this case, we can see uo equity in it, and think the 
Court should have sustained the demurrer and dismissed the 
bill. 

Judgment reversed. 



Olivk Simpsok, plaintiff in error, vs, Wm. H. Robbkt and 

wife, defendants in error. 

[1 j Although the words ^precsedlnff^^ and *' aJbrMoUP* mevx generally next beft»re, mad 
**yl»ttov<iiflr" next after, yet a diflbr^t etgnUlcatlon will be glTcn to them 11 reqvlsed Iqr 
the oontext and the facts of the caae. « 

[3] A morfgage given by a principal to his ball, to Indemnify him agalnet kw on account 
of tola liability in ciae of forfeitiue, to valid. 

[8] The condition of the bail bond, that the principal shall attend at a certain term of the 
Court, and from term to term tiiereafter until diB<^arged by leave of the Ooort, fs good. 

[4] The oommittlng maglatrate may aathorice the Sheriff to Impitaon the offender o&til be 
enters into a recognizance for his appearance to answer for the offence, and his bond taken 
by the Sheriff, Is legal. 

[5] ▲& indigent dabtor baa no power to eaoomber hie proper^ ao aa to dtrert that ]N>rtlB« 
exempt by law for the support of his wife and minor children. 

Injunction and Beeei^er. Decision at Chambers, by Judge 
Clakk. September 1896. 

The defendants in error filed their cross bill of injunotion, 
pn^ii^ for a Beceiver, against the plaintifi in error, alleging 
that they purchased, at the price of one hundred and fifty 
dollars, from one Jordan Williford, the growing crq[> of one 
Tillman J. Simpson, on 30 acres of land, more or less^ con- 
sisting of corn, peas and potatoes. The crop was growing 
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on land rented by Simpson from Irwini Williford took a 
written transfer of the crop from Simpson. The considera* 
tion was that Williford stood securitj on the bond of Simp- 
son to appear at Oonrt in July, 1866, in Lee coiintyy to an- 
swer the ek$rgd of simple larceny. The transfer to be void 
if Simpson kept the condition of this bond. Simpson did 
not appear. On the eontrar j, v^y soon after the datB of the 
bond h» ran away. Defendants in error paid the purchase 
money by a draft drawn on Hardeman & Sparks, of Macon, 
in favor of Newson, who is Jndge of the County Court of 
Lee, to be by him paid over to Williford. The draft was 
promptly accepted and is still in the possession of Newson. 
Williford, being satisfied, put defendants in error in posses- 
sion of the premises, to enable them to control the growing 
crop. The plaintiff in error (wife oi Simpson) was Apprised 
of the nature and object of the whole transaction, assented 
thereto, and only requested to be allowed to continue to oc- 
cupy the housa 

Defendants in error remained in peaceable possession, 
working and taking care of the crop until about the 35th of 
August, 1866, when they were served with an injunction, 
granted by the Judge of thePataula Circuit, without requir- 
ing a bond, and without notice, at the instance of the plain^ 
tiff in error, enjoiniag them against taking possession or in 
any wiseinterfering with the crop. Plaintiff in error charged > 
in her bill that the appearance bond of Simpson was void ; 
that she was very poor, and if the crop is taken from her 
she and her six.ohildren will be left destitute. 

Defendants in error further charge, that plaintifi in error 
is wasting the crop, and that she is totally insolvent. 

The injunction was granted and a receiver appointed, and 
this ia the error allciged. 

FmBD. H. Wist, for plaintiff in error. 

Qvo. KjMBRovQHy for defendant in error. 
12 
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Lumpkin, C. J. 

This case originated in this wise : Tillman J. Simpson was 
arrested for simple larceny, in Lee county, and committed to 
Dougherty county jail, on account of the insufficiency of Lee 
county jail. Jordan Williford became his bail, and for this 
purpose entered into a recognizance to the Sheriff of the 
county that he would appear at the semi-annual session of the 
County Court, to be held on the 4rth Monday in July, 1866, 
and from Term to Term, to abide by whatever was adjudged 
against him,'until discharged by the Court. 

To induce Williford to become his bail, he executed a 
mortgage to Williford on his growing crop. This instru- 
ment was transferred to Eoberts and wife. Mrs. Simpson 
filed a ftill of injunction to stop the parties from any inter- 
ference with her property under this contract. Boberts and 
wife filed a cross bill, praying the appointment of a receiver 
to take charge of the property until the litigation should be 
settled, and it is to this action of tlie Court that exceptions 
are taken. 

It is insisted that the foundation of this proceeding is 
illegal and void, and that consequently the whole superstruc- 
ture erected upon it must fall to the ground. It is contend- 
ed that the bail bond is void for several reasons ; 1st, That 
the Sheriff, as such, had no right to take it, the obligor being 
in the custody of the law, where he had been confined by the 
proper authority. 2. The offence charged was simple lar- 
ceny, the committing magistrate might, if ixe thought pro* 
per, direct him to be kept in jail for safe-keeping, until ibe 
could give bail. We see no objection to such a proceeding. 
3« Again, it is said, that the bond imposes a condition not 
required by law, and therefore it is void. We do not appre- 
ciate this objection. He is required to appear fnnn Term to 
Term till discharged by the Court from tlxe offence. Where- 
in can it be said to be more onerous than if he was boond to 
appear at the next Term and not to depart the Court Qutil 
authorized to do so 2 
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Xhca'e ie a little confasion in the wording of the bond, 
arising from the fact that the prisoner was committed to the 
jail in Donghertj county, owing to the insnflSciency of the 
jail in Lee connty, and the word " saicC^ grammatically ap- 
plies to Dougherty instead of Lee county. But this is ex- 
plained by the facts of the case, and the context. — Cod^y 
Sec. 6, JPar. 11. 

It is allied that the mortgage lien, given by Simpson to 
Williford, is void, and could vest no title in the latter which 
he could transfer to Roberts and wife ; and this because it is 
contrary to pnblic policy, to allow a party to substitute a 
property security to enable him to escape an offence. We 
are not prepared to sustain this doctrine. Tliat a principal 
should, in case of default, not indemnify his bail against the 
effects of his forfeiture or failure to attend and answer for 
the crime, has never been doubted by any body, and no au- 
thority is offered to support the position. 

Bat, it is said, admitting both the bail bond and the lien 
to be good, the latter does not authorize Roberts and wife to 
take possession of the crop and deprive the family of Simp- 
son from enjoying it. We look upon the instrument made 
by Williford to Roberts and wife, as a mortgage merely. It 
h denominated a lien twice upon the face of the instrument. 

While Roberts and wife had no right to appropriate the 
crop and other property to themselves, they had the right to 
have it protects, and hence the appointment of a Receiver 
for this purpose was proper. But have not Mrs. Simpson 
and children rights secured to them by law, and of which no 
lien given by her husband can divest them ? We think so, 
cleu'ly, and in this way she can secure all the benefits that 
are sought to be accomplished by this litigation; and while we 
shall afi&rm the judgment of tlie Chancellor appointing a 
Kdceivcr, we shall instruct him, by a decree in Chambers, 
to he granted at once, to direct his Receiver to appropriate 
80 mnch and such parts of this property to the wife and 
cbildr^i> of this indigent man as is allowed by law for this 
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purpose.— CWtf, 86oti4m9 2013 afwZ 2080. The hosbnd can- 
not by an encufmlTai%ce of any kind defeat his wife'e claims. 

The judgment affirmed, with kistraotions. 



Shaobaok T. CsAWFOBOy WiLLiAH SiBiKE, and othevB, plain- 
ti£fs in error, vs. Wbioht Bbady, as administrator, de hani$ 
nanj of Buxtcux T. Dsztnabd, and as. administrator of Wtu 
LUK M. Bbadt, and others, defendants in error. 

[1.] TiM altfeooe of » pwty in the mUltary Mrviet, did not, under the act of ISO, oMgt 
the Govt to grant a oontinaanoa. It waa nibjeot to diicration. 

[•.] Parol eTldeHce !• admissible to explain natcrlal alteratSoaa aod aaiblsiiltlca lo a mil- 
ten Inatrament 

(jL) Thehoadlntbla caM, created a rflg^t In the hoabaod o* InMTM of Itis irtfe, and a Oourt 
of Bqnltj wiU carry out Uie trust 

[4b] This not bebf a settlement made by the husband upon the wife. Is not toM agalnel his 
crediton because not recorded. 

(9.) To defeat the wlfb's title by larTivorftbip, the husband must reduee her property to 
poaBession as husband. 

[6.] The flieCa of this case do not abeir such a reduction to posaessloa by the husband In hit 
lifetime as will defeat his wife's title by surrlTonhlp. 

In Equity. In Samter Superior Oonrt. Bill for Diseov- 
ery, Injunction and Direction. . Tried before Judge Olabk. 
April Term, 1864. 

Oounsel for Grawford and several others, creditors of Wm. 
M. Brady, deceased, moved to eontinue the ease, stating d^ 
until November last, he, the counsel, had been in the mili- 
tary so!Tice oi the Government ; that during his conneetioB 
wi^ the service he was unable to prepare for the trial of 
said ease ; that two of the principal creditors whom ke Ye- 
presented, w«re not in attendance on the Oovrt^ and ha de- 
sired their presence and assistanee ; that he understood one 
of them (Sirrine) was in the military service of the Oonftd- 
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erate States and absent from the Coart on that aecoont. It 
appeared farther that Mr. Sirrine entered the service about 
six weeks before the Tern: of the Conrt commenced. The 
Conrt overmled the motion, on the ground that Sirrine not 
baring been in the service nntil six weeks before the Conrt 
met, he had fall opportunity to have conferred with his coun- 
sel relative to the trial of the case. This ruling was ex- 
cepted to. 

The case was then submitted tb the jury, and the evidence 
diBolosed the following facts : 

William Dennard died, leaving a will, in which all his pro- 
perty, then worth about 30.000.00,exoept a few small legacies, 
was given to his wife and his son Burton T., nothing being 
given to his daughter, Mrs. Wm. M. Brady. Shortly there- 
after, Brady, in right of his wife, and his wife, filed a caveat 
against the probate of the will. Pending proceedings for 
that purpose, Barton T. Dennard agreed to turn over an 
amount equal to one> third of the estate belonging to Wm. 
Dennard when he died, if said caveat was withdrawn. The 
proposed compromise was accepted, and- a bond was exe- 
cuted by Burtcm T. Dennard, with N. Collier as security, in 
pursnance of the agreement stated, of which the following 
is a copy : 

" Georgia, ) 

Baker Connty f 

Know all men by these presents, that we, 
Burton T. Dennard and Needham OoUier are held and firmly 
bound unto William M. Brady, in trust for his wife, in the 
sum of $15,000, for the true payment of which we bind our- 
selves, our heirs, executors and administrators jointly and 
Bevi^ally, unto the said William M. Brady, his heirs and as- 
signs. Sealed with our seals and dated this 28th Septem- 
ber, 1853. 

'Bae condition of the above bond is such that whereas 
there is a law suit pending on the appeal in Baker Superior 
Court, at fte instance of William M. Brady, in right of his 
wife, contesting and caveating the will and testament of 
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William Deimard, deceased, which is propouuded by Ir^ie 
DeuQardy executrix of said will ; and whereas, the said Irene 
Dennard and the said Barton T. Dennard, the principal leg- 
atees under said will, have this day consented and agreed to 
compromise and settle said lawsuit on the following terras 
and stipulations, to-wit : 

1st. The said Wm. M. Brady, in consideration of the stip- 
ulations of the other parties, doth hereby agree to withdraw 
his caveat and objection to the said will, and allow the same 
to stand as the only true last will and testament of the said 
Wm. Dennard, deceased. 2d. That said Irene Bernard is 
to receive the property bequeathed to her under said will. 
3d. The said Burton T. Dennard doth agree, out of the res- 
idue of said estate, to which he is entitled under said wiU, 
to convey to the said Wm. M. Brady, in trust for his wife 
' Julia,, an amount equal to one-third of the whole estate oi 
which the said Wm. Dennard died seized and possessed, 
and the increase up to the time of the division, as soon as 
he shall have attained to the age of twenty-one years. Now 
should the said Burton T. Dennard, his heirs, executors and 
administrators well and truly perform the stipulations and 
agreement as above set forth, unto the said Wm. M. Brady, 
his heirs and assigns, then, and in that event, this bond to 
be void, else to remain in full force and effect. 

(Signed) BURTON T. DENNARD, [L.S.] 

N. W. COLLIER, [L.S.] 

Test— JOHN A. DAVIS, 

Not. Pub. Baker Oo." 

This bond was originally drawn payable to '^ Wm. M. 
Brady, in right of his wife," but when Burton T. Dennard 
came to execute it, Collier suggested to him to have it so 
changed as to settle the property on Mrs. Brady, and Bar- 
ton Ti then refused to sign it until the words " in right of" 
were erased, and the words ^^in trust for" substiltated. 
Wm. M. Brady was not present when the bond was exe- 
cuted, but this change in the phraseology was afterwards 
mentioned to him by Mr. Davis, and he acquiesced in it. 
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[Counsel for creditors objected to this testimony as to the 
changes made in the bond, and what was said when it was 
executed; but the Court overraled theobjection,and admit- 
ted the evidence, to show that the bond had been accepted 
by Bradj with the understanding that it was intended, and 
its ^ect was, to create a separate estate in his wife.] 

Barton Dennard became twenty-one years of age in Jan- 
oary, 1853, and his share of his father's estate was then 
turned over to him, and he and Brady went jointly into the 
possession of the lands and negroes, Brady having very little 
property of his own ; and they commenced, in January, 1853, 
to crop together, and* continued so to do until December fol- 
lowing, when Burton Dennard died. No conveyance was 
ever formally execnted by him, but he ratified said bond 
after he became of ago. After his death Brady adminis- 
tered on his estate, paid a part of the debts, and subse* 
qaently obtained an order from the Ordinary to sell Den- 
nard's undivided two-thirds interest in the negroes jointly 
possessed, as aforesaid, by the said Dennard and Brady at the 
death ot the former. A sale took place accordingly. One of the 
n^oes was sold to and paid for by one Kendrick. The re- 
mainder were, at Wm. M. Brady's request, bid in by Wright 
Brady for the estate, and went back into the possession of 
Wm. M. Brady, Wright Brady paying nothing on his bid. 
Wm. M. Brady, as administrator aforesaid, made no returns 
to the Ordinary of said sale, or of any of his dealings with 
the estate of Dennard. He and his family remained on the 
f plantation, cultivating the same with the negroes possessed 
by him and Dennard in the lifetime of the latter, until Jan- 
uary, 1867, when he died, leaving debts and judgments of 
the said Dennard unpaid, and a large amount of debts, 
mostly in judgment, due by himself, unpaid also. 

The following unpaid fi. fas. against Wm. M. Brady, 
amongst a great many others of a subsequent date, were in 
evidence : One in favor of L. G. Sutton for principal $250, 
interest to January Ist, 1854, $52.50, cost $14.00 ; one in 
favor of Morehouse & Oo. for principal $150,00, interest to 
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12th Kovember, 1853, $16.96, eost $11.0Q ; OM in fSvror of 
J.B. Ross & Go. for principal $90.00, ifttercat to 12th No- 
vember, 1852, $&50, cost $28.00. 

The bond made to Brady in trust ior hii wife wm aor^r 
recorded, and his creditors had no notice of its exiateacew 
Their debts were contraoted whilst he was in the posee88H>n 
of said property bdonging originally to <Ad Hr. Dennwd, 
perhaps, bat there was no proof of this, exce{>t the date of 
the jadgments and the memoraoKiam of the date from wUdi 
interest was counted. 

Oounsel for plaintiffs in error requested the Oenii to 
charge the jury : 

1. That said bond does not create a separate estate in Mrs. 
Brady, now Mrs. Wilcher. 

2. That the suit respecting old Mr. Dennard's will havijig 
been compromised on the terms mentionedi the making of 
the bond by Barton Dennard and its subsequent rati!fieal»on 
by him was a reduotion into possession by Wm. M. Brady 
of his wife's interest in her father's estate under said com- 
promise. 

3. That said bond was a debt due to Wm. M. Brady, and aa 
such passed to his legal representfttiyes, aod not to hia wife 
who soTvived him. X 

4. That Wm. M. Brady's passession of said property, 
jointly with said Barton Dennard, after the latter became of 
age, was, in legal contemplation, a reduction into possessioft, 
as husband, of the undivided interest of which he was pos- 
sessed. 

5. That said bond never having been jpeoorded, was voici 
against bona fide creditors without notice, so far as it ahoBld 
be held to create a separate estate in the wife. 

6. That if said bond created a separate estate, it wm iA 
that respect an agreement which stands on a similar footing 
with executory marriage articles, and will not be eoforoed 
to the prejudice of hona fide creditors without notice. 

7. That if the jury believe thsit suits were pending sgaiiast 
Wm. M. Brady when said compromise was made and aaid 
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bond was executed, and that he was then in embarrassed 
circnoiMtances, he conld only consent to or make snch a set- 
tlement on his wife as a Conrt of Equity would have com- 
pelled him, on her application, to make, to-wlt, a reasonable 
settlement ; and if the jury believe, under the instructions 
of the Oourt, that said bond creates a separate estate in Mrs. 
Brady, and that it was made when he was being sued for 
debt and in embarrassed circumstances, then, the jury will 
determine whether the amount settled on her by said bond 
was sneh an amount as a Court of Equity would have re* 
quired her husband to settle on her if she had applied for 
it ; and if not, they will only enforce it for such an amount 
as tibey deem, under the facts of the case, would have been 
an adequate and re:isonable settlement. 

8. That if Wm. M. Brady procured an order to sell the 
nodivided interest of Burton T. Dennard, deceased, in said 
negroes, and exposed it to sale, and at his request the ne- 
groes were bid in for the estate, this was a reduction of the 
said Dennard's negroes into his possession as husband ; espe- 
cially, if the jury believe that his wife was the only heir at 
law, and that "Wm. M. Brady used the property of the said 
Dennu*d without making any return or accounting for the 
nse <rf' it in any way after Dennard's death. 

He Oourt refused to charge any of said requests, but 
charged that the contrary thereof was the law. 

The errors assigned are : 

L The refusal of the Court to continue the case. 

3. The admission of the evidence relative to the erasure 
in the bond, and what was said by Collier and Dennard at 
the time. 

3. The refusal to charge as requested, and charging to the 
contrary. 

LAmxR & Anderson, for the plaintiffs in error. 

MoOat and Hill, for defendants. 
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[1.] We think the Court did not err in overruling the mo- 
tion to continue the caee, on the ground of the absence of 
the party in the military service. The act of 1861, Pamiph. 
^Acts. p. 59, only " authorized " the Courts to continue for 
this causo. It was not compulsory. In this case^ it does not 
appear that any hcu'm was done the absent party ; it waa 
not alleged that his presence was necessary to enable tbe 
attorney to represent his rights. * The statemrat of the at* 
tomey was that he desired the preseru^ of his client. This 
is no legal reason for a ^continuance. In showings for Ffov- 
idential absence, the counsel must state, in his place, that he 
cannot go safely to trial without the presence of his client. 
Code^ see 3453. 

[2.] The bond of Burton T. Dennard to Wm. M. Brady, 
in trust for his wife, had been materially altered, and the tes- 
timony of Davis was certainly admissible to explain the al- 
teration. Codey sec. 3758. If there was any ambigoity ia 
it, either patent or latent, it was admissible to explain that 
also. Sec. 3724. 

[3.] What rights did this bond give to Mrs. Brady, now 
Mrs. Wilcher } We think it is an obligation, binding the ob- 
ligor to pay to the trustee, for her use, an amawU equal to 
one-third of old Mr. Dennard's estate. It is not a coiwwy- 
ance^ but an obligation for a conveyance, which a Ooart of 
Equity will enforce. We think the intention was, to create 
a separate estate for the sole use of Mrs. Brady. This is 
very evident from the testimony of Davis, which shows that 
Burton T. Dennard intended ^' to settle the property <m " 
her ; and a Court of equity will carry into effect such inten> 
tion. I am aware that some cases, decided by this Court, do 
not seem to harmonize very well with this view of the oase, 
particularly Denson vs. PaUoUy 19 Qa. R. 577, and FesMvirtu 
Brooks^ 12 Ga. H. 195. lliese were oases where the con- 
veyances had been completed^ and all was done that was in* 
tended to be done ; while this was a mere oUigaUon to eon* 
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yej, aad the conveyance, whea made, might declare the 
trusts aooording to the intention of the parties^ '' to Bettle the 
property on Mrs. Brady." Besides, when this case was be- 
fore this Ooort on a former occasion, (2^ Oa. R. 135) Jadge 
McDonald, delivering the opinion of the Court, says: ^^ After 
the satisfaction of that judgment, (one in favor of Jerry 
Oowles,) Mrs. Brady has the highest claim under the agree- 
ment of compromise. That agreement was never executed 
by a division of the property, and a convey atuse in trust for 
Mrs. Brady, and she has Brright to demand He execution be- 
fore the property can be appropriated to the payment of the 
debts of her deceased brother. By the agreement of com-, 
promise she is entitled to it a« coming from her faihei^e 
eetatCj as it was on condition that she should have an amount 
equal to one-third of her deceased father's estate, if she and 
her deceased husband would abandon their proceedings 
against the will, which was done." This may not be a de- 
cieion of the case, yet, as an expression of opinion of one of 
our predecessors who was, perhaps, as familiar with the law 
in relation to trusts, marriage settlements, &c., as any one 
who ever sat on this bench, it is entitled to much weight. 
Again, in Johnson vs. Hines^ 31 Oa, Rep. 728, Judge Jen- 
kins, delivering the opinion, lays down the rale that con- 
veyances to the wife directly, either by the husband or an- 
other, may be upheld in Equity ; that the conveyance is a 
declaration of a trust and Equity will hold him and his rep- 
resentatives bound by it ; especially when the property came 
through the wife, with an understanding that it should he 
her separate property, ^ The true intent of the parties will 
be carried into effect in Equity without regard to form.' In 
accordance, with these views, the Code says, section 2288 : 
^^ No words of separate use are necessary to create a trust 
estate for the wife. The appointment of a trustee, or any 
words sufficient to create a trust, shall operate to create a 
s^arate estate." We think, therefore, the bond created a 
right in the husband, not in his individual character, but as 
the trustee of his wife, which a Court of Equity will enforce 
for h^er tise and benefit. 
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It isobjeoted that the hnsbMid had no power to make the 
contraet which he did with Barton T. Dennard. Oonld he 
not abandon the oareat if be choae to do bo t We think so. 
It is trad there was an agreement,' that oahis doing ao and the 
will being eBtabliahed, his wifeahonld, in effeot, diare equally 
with her brother and step mother, in the estate of lier fiither. 
Was there any thing wrong in this? Upon the establirii- 
ment of the will the whole property went to Mrs. Dennard 
and Barton ; and by the eonrse pnrsaed by Brady and wife, 
an amonnt equal to one-third, was to be settled on her. 
How are the plaintiffs wronged by this arrangement f We 
are nnable to see. The complaint nfnst be that Brady did 
not lUigaie and recfyeer the property*for them. That he 
ought to have paid his debts is yery trne ; bnt that he failed 
to place this fund, belonging to his wife, within the readi of 
his creditors is equally trne. 

[4] Again, it is insisted that this bond is void nnder the act 
of 1847, Pamph^p. 57, ^^To reqxure marriage settlements to be 
reccMrded." That act contemplates a settlement made hy the 
hu$ba%dy and does not apply to a case like this. See Code^ 
SeeUm 1727. 

Again, it is insisted that as Mrs. Brady was tlie sole heir at 
law, of Burton T. Dennard, deceased, and that as WiUiam 
M. Brady took possession of the estate of Barton T., diat 
>was such a redaction to possession, as would reA in him the 
title to the property l<rft by Burton. 

[6] The rule in soch a case is, that *^ the husband mnet 
reduce the wife's property or choses in action to possession 
OB hutiband^ in order to defeat the wife's title by snnFiror- 
ship." 34 Ga. R, 1S6. Upon the death of Burton T. Den- 
nard, Brady took out letters of administration on his estate, 
and administered the estate in part Wehavelodkedtim>ngh 
the record in rain to find any eTideuee that he held posses- 
sion otherwise than <ib admimstrator. As such adasimelriK 
tor he was entitled to the possession of the property, bat 
such possesion could not be called an odfiwnititMtion efiL 
His title could become complete only after Uie payment- of 
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the debts of Barton T. Denn^rd. These dehts were not paid 
daring the lifetikne of Wm. M. Brady. As adminiitraiary 
Brady proeared an order of sale, and expoeed the negroes to 
sale, and for some reason^ perhaps beeanse they did not sell 
for as mneh as he thonght they riaonld, Wright Brady, at his 
requett^ *^bid then itkfor tJ^ eskUe.^^ 

[6] We think the facts show that his possession was as 
adimnisiraiar and no); as kia^nd. This being the ease, 
npon his death, the wife became entitled to receive, as sole 
heir at law, the property of her deceased brother. 

Jodgment affirmed. 



Clattok & Kenkady, plaintiffs in error, vs. Francis 0'O«f- 

KKB, defendant in error. 



[9.] The owner of « prtmissory nott on an Insolveni person who, by a fraud, put Its off on 
an Innocent purchaser, it liable to reftind to tbe latter the money recelred fbr It, with 
t Ivtweat. 

Case. In Bichmond Superior Court. Tried before Judge 
Holt. November Term, 1860. 

This was an action of deceit in the sale of a note to the 
plaintiffs by the defendant. 
Tbe note was as follows : 

"Augusta, Ga., Oct 8th, 1866. 
Ninely days after date I promise to pay to the order of 
D. T. Sorith eight hundred dollars, at eith^ bank in this 
city. Yalue received. 

(Signed) JOHN 0. CAEMICHAEL." 

Endorsed thus : '' D. T. Smith." 
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EvideMB for ths PlaifUjffs. 

A. W. Waiion — Lived with plaintiffs as book-keeper, on 
the 4th gI December, 1856. Defendant oame into the store 
of plaintiffs on that day, between 12 o'clock h. and 3 o'clock 
p. M. and offered to sell them a note on John C. Garmicbael, 
payable to the order of D. T. Smith, and indorsed by 
Smith in blank, for $800. Said note was dated October 8th, 
1856, and was payable ninety days after date. After eome 
conversation, John J. Clayton, one of the plaintiffs, told 
witness to draw a check on the Mechanics Bank for $762 50. 
Clayton told defendant to indorse the note. Defendant an* 
swered, in a jocular manner, and jast as he was going ont» 
that his name would make the note no better ; that Gar' 
michael was as good as any man in the city of Augusta, and 
would pay the note at maturity. Defendant took the check 
and left the store. Plaintiffs learned, a little while after, on 
the same day, that Carmichael had failed. Defendant lives 
in South Carolina. Plaintiffs sent to the bridge and else- 
where to intercept the defendant before he got over the river, 
but did not find him. The check was paid by the Mechan* 
ics Bank. Two or three days after, plaintiffs sent witness 
over to see defendant, who lives seven or eight miles £h>m 
Augusta, to return him the note, get his endorsement upon 
it, or the money. Witness offered to return the note to de* 
fendant and take back the money, or keep the note with 
defendant's endorsement. Defendant would not assent to 
either of these arrangements. Witness told defwdantthat 
Carmichael had failed at the time the note was passed, and 
it was worthless. Defendant replied that he did not make 
child's bargains. 

Oro89'£aamined — ^The note was turned over to L. D. Lal- 
lerstedt, Esq., by the plaintifis, to be put in suit, and was in 
his hands at maturity. Witness did not call on Carmichael 
for payment ; does not know that Carmichael was ever called 
upon. Carmichael failed two or three days before the sale 
of the note, but his failure was not generally known. Plain* 
tiffs did not know of it until an hour or two after the trade. 
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Witness considers the note worthless; neither Carmiobael 
nor Smith, the indorser, is solvent. Oarmichael was in good 
credit, and did a large business, up to the time of his fail- 
ure, Plaintiifs had dea't in paper with his indorsement at 
a discount before. They had some on hand at tliat time, but 
it was subsequently arranged by the makers. Witness heard 
Kennady, one of the plaintiffs, say he had met defendant in 
tlie atreet. When defendant said Oarmichael was as good 
as any man in the city, the agreement was already made and 
the check drawn. Witness is not certain whether the check 
had been delivered to defendant or not. Kennady, one of 
the plaintiffs, was approaching defendant when the remark 
was made. 

Z. D. Za^iw«^^— Tliought that Carmichael was insolvent 
at the time of the trade. His opinion was formed on the fact 
that he was a Bank director, and had heard it said at the 
Bank and in the street that Oarmichael was insolvent. 
[Oounsel for defendant moved to rule out this testimony, on 
the ground that the opinion of the witness was not compe- 
tent evidence on the direct examination, and especially so 
when founded on facts themselves inadmissible in evidence. 
The Oourt overruled the objection, and the witness pro- 
ceeded.] Defendant came into the store of witness the 
morning of the 4th of December, 1866, and offered to sell 
him the note in evidence. Witness told defendant that Oar- 
michael had failed, and the note was worthless. Defendant 
left and went down town. 

Orosi-exarftined — ^Tho note was put into the hands of wit- 
ness for collection by Kennedy & Olayton some time subse- 
quent to the day just mentioned. Witness heard of the fail- 
ure of Oarmichael two or three days previous to the 4th of 
December, 1856. His failure was not generally known. 
Witness knows of no payments made by Oarmichael since 
his failure. He was in good credit previous to his failure. 
Witness did not present the note to him for payment. The 
note was due about the 9th of January, 1857. D. T. Smith 
was held to bail, and attachments issued, and garnishments 
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were Berved oa several perBons, under the statate ia Bach 
case made and provided. GarnishmeDts were served, wit- 
ness thinks, on the firm of auctioneers who sold the stock in 
trade of D. T. Smith. The garnishees answered that thej 
had nothing in their hands belonging to D. T. Smith. Smith 
kept a drug-store. Witness thinks his stock was worth 
$3,000 or $4,000. Witness called upon Smith in the latter 
part of December, 1856, tp make arrangements to have the 
note paid. Smith refused to^make any arrangements, l^e 
note was not due at that time. Smith was held to bail, but 
absconded before the maturity of the note. Witness 1 Joked 
about for defendant at the maturity of the note, but heard 
he had gone away ten days previously. 

Oharlea J. Goodwin — ^Was a clerk in the store of Laller* 
stedt & Deming on the 4th of December, 1856. . The morn- 
ing of that day defendant came into the store and walked to 
the back part of it, where Lallerstedt was sitting, and offered 
to sell him a note on Jno. C. Carmichael. Lallerstedt told 
him (defendant) tliat Carmichael had failed, and the note 
was worthless. After some conversation, defendftut left and 
went away. 

James P. Alien — Lived with D. T. Smith on the 4th of 
December, 1856, as bookkeeper and salesman. Does not 
believe that Smith was solvent, among other reasons, because 
he went away, leaving several debts unpai^- Witness has 
act much opinion of him. 

Cross-examined — Smith bought about $1,200 of his 
stock at SherifTs sale two or three months before the 4th of 
December, 1856, and paid cash for it. Then he went North 
and bought more stock, which, witness thinks, he did not 
pay for. He sold his stock on the 27th of December, 1856, 
and received about $4,000 for it. Up to that time he had 
sold to the amount of $1,800 or $2,000. He claimed some 
negroes — ^a boy and a woman— that belonged to his wife. 
Witness thinks the boy was worth $3,000 and the woman 
$800« Smith gave socurity for his board when he first came ; 
got married shoit'tly afterwards, which gave him some credit. 
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He raa away and left his wife behind. He owed money to 
hnndredfl of persons. Witness can specify only two of these, 
and can specify no amount. 

JSi JSCamsSy Esq. — ^Believes at this time that Carmichae 
was insolvent on the 9d of Deeember, 18^6. Witness had 
occasion professionally to become acquainted with Oarmi- 
chaeFs affairs, and found them very much embarrassed. 
Witness was not prepared to say that it was his opinion, on 
the 3d of December, 1666, that Carmichael was insolvent. 
Cannichael made an assignment of his property on that 
day. 

Oro99'examinied — Witness held large claims against Car- 
midiael at that time. In connection with professional breth- 
reo who held other claims, he attacked the assignment as 
fraudulent; all the claims were paid in full, principal, inter- 
est and cost, by the assignees. The opinion of witness is 
that, in order to have made indorser of the note in evidence 
responsible, the note should have been put in bank and pro- 
tested for non-payment, and demand should have been made 
of the indorser. 

Jdhn C\ Sneed, iSif. -^Received from Philadelphia an ac- 
count and note a^i^inst D. T. Smith. At the time of their 
receipt they were not doe. The aggregate of both was be- 
tween $600 and $1,000. Witness did not succeed in collect- 
ing either. BoUi were sent back. 

JSoidenoe /at Defendant. 

ThomoB Whyte — Was a member of the firm of Girardy, 
Whyte & do., on the 37th of Dec^nber, 1856. Said firm 
sold the stock of D. T. Smith, and turned over to Smith 
$4,000. No garnishment was served on the firm. They 
may have been served upon some individual of the firm. 

OroiS'eaKimined — Smith had some small acconnts with 
the firm of Girardy, Whyte & Co., all of which he paid. 
Witness has seen Smith several times with large rolls of 
bank bills. 

James IL ^roy— Collected $1,200 from D. T. Smith on a 

Dote for that amount, bearing the same date and payable '-'' 
13 
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the same time as the one in evidence. Witness was the 
agent of defendant, and loaned two thousand dollars, this 
present claim and $1,200. Witness took a mortgage on 
Smith's stock for the $1,200, and assigned it to the aaction- 
eers who sold said stock. The $1,200 was paid by the check 
of Girardy, Whyte & Co., on account of Smith. Witness 
believed, on the 4th of December, 1856, that Smith was eol- 
vent, and witness was in the habit of lending him monej,in 
aroonnt from $100 to $300. Sometimes took his dae bill — 
sometimes did not. 

Gross-examined — ^Defendant is a money lender. 

John K. Jackean^ Esq. — ^Was counsel for creditors of John 
C. CarmichaeL From information of facts acquired by wit- 
ness in that transaction, witness is of the opinion that Gar* 
michael was not fairly insolvent on the 4th of December, 
1856. Witness did not think so then, and does not now. 
When D. T. Smith was held to bail by plaintiffs the fiim of 
Millers & Jackson were retained by Smith. Witness was « 
member of that firm, and as such, proceeded to the defence 
of that case. Before the trial Term, Smith disaopeared be* 
fore arranging for fees, and said firm notified David L. Ad- 
ams, who was the security upon Smith's bail bond, that they 
should no longer appear in said case, unless he wished them 
and employed them for that purpose. Mr. Adams was en« 
tirely good for the debt. Upon the trial the plaintiffs' suit 
was — solely on the ground of the want of demand of pay- 
ment of the note, and of notice of non-payment to Smith. 
The note sued on in that case was the note offered in evi- 
dence in this. The record shown to witness is the original 
reciord and bail bond in that case. It was the SherifiTd duty 
to take good security. Ko exception was taken by the plain- 
tiffs to the sufficiency of the security. M>. Adams' credit 
was good and is now. Witness had some business tranaae- 
tions with Smith about the 24th of September, 1856, and 
was of the opinion then that he was solvent ; had no reaeoB 
to doubt it until his arrest under bail process. 

The presiding Judge^ by consent of parties, stated thai 



MILLEDQEVILLE, DECEMBER TERM, 1866. 199 

his recollection of the bail case, so far as the causes of plain- 
tiffs' deteat are concerned, agreed with Kr. Jackson's. 

The defendant then introduced the record of tUe bail case 
against Smith, which showed that the process issued Decem- 
ber 27th, 1856, upon an affidavit made by Eennady, one of ' 
the plaintifGs, and that a bail bond, with D. L. Adams as se* 
curlty, was given two dajs thereafter. 

Here the evidence closed, and the jnrj returned a verdict 
in favor of the plaintifls for $762 50 principal, with $209 60 
interest. 

The defendant moved for a new trial, on three grounds : 

1. Because L. D. Lallerstedt was allowed to testity that, 
in his opinion, Oarmichael was insolvent on the 4th of De- 
cember, 1856, he stating that his opinion was formed on 
what he had heard on the street and in the Sank of Au- 
gnsta. 

2. Because A. W. Walton was allowed to testify that his 
opinion, on the day of the trade, was, that Oarmichael was 
insolvent, he stating that his opinion was formed on the fact 
that he had heard the night before that Oarmichael was in 
embarrassed circumstances. 

3. Because the verdict was contrary to law and evidence. 
The Court granted a new trial on the 3d ground ; and this 

is alleged as error. 

Laixebstxdt and Shewmake, for .plaintiffs in error. 
CfnooNG, for defendant. 

HiiBBIS, J. 

[1.} Several of the questions discussed to-day were argued 
and decided, it seems by reference to 29th Oa. B. 687, 
when this case was here for the first time. Nothing has 
been now presented which can or ought to lead us to reverse 
or modify what was then decided. 

[3.^ The testimony produces a very strong conviction of a 
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glaring fraud having been practiced by the defendant in 
error in the sale to Clayton & Eennady of Oarmichael^B 
note, knowing at the time that the paper was worth- 
less. The plaintiffs having taken, promptly, steps for the re- 
cision of the frandnlent contract, and being withoat fault 
or in laches, so far as we can discover, they were fairly enti- 
tled to recover the amount, with interest paid by them, from 
defendant Entertaining, withoat any doubt whatever, the 
right of plaintiffs to this measure of justice, we think Xhh 
Judge below erred in granting a new trial on the grouDd 
that the verdict was contrary to law and evidence, and ac* 
cordingly reverse his decision. 
Judgment reversed. 




AnxonsTBATOs of Joibl Boti^bb, deceas^, plaint!^ in errori 
vs. Elbsbt W. Hctghes, defendant in er|*or. 

[1 ] PratamplioQ of gilt wh^ BlaTe went home with a daaglUer, on her marrUf^. 
[1 ] Parol gift of davea, perlbotad by dAllreiy, was not rtndered Invalid hjidtt ICSl 
That Act, neither in letter nor in spirit, extended to each a caae. 

Complaint for Negroes. In Twiggs Superior Court 
Tried before Judge Cole. September Term, 1866. 

This action was by the plaintiff in error against the de- 
iendant in error. Witnesses for the plaintiff proved, among 
other things, that the negroes sued for were in possession of 
the plaintiff's intestate, Butler, in tne year 18. >0, he control- 
ing them, and exercising acts of ownership over them, as 
his own property ; that the defendant, Hnorhes, married the 
daughter of said Batler, in October, 18 30 ; and after his 
marriage, he took these negroes home with him» with But- 
ler's consent, and retidned possession of them ; w^ io poir 
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sessioD ot them at the death of his wife ; that Mrs. Hnghes 
died before this suit was instituted : AlIso, that Butler made 
demand for the negroes, uf Hughes, before the suit was 
brought : Also, the value of the hire of the negroes. He, 
Butler, said be had given the negroes to his daughter, Mrs. 
Hughes. It was further proven that after the negroes went 
into possession of Hughes, he, Butler, exchanged another 
slave for one of those which had gone into Hughes' pos- 
session. 

Counsel for the plaintiff requested the Court to instruct 
the jury, that under, and by virtue of, the Act of the Leg- 
islature passed in 1856, if the jury believe, from the evi- 
dence, that the gift of the negroes in question was a gift by 
parol, then, Hughes acquired no title, and the plaintiff was 
entitled to recover. This charge the Court declined to give ; 
but instructed the jury that the Act of 1856, prohibited the 
bringing of any action to charge any person, upon any con- 
tract of sale or gift of slaves, unless the agreement, or con- 
txaet, or gift, etc., be in writing; but that a defendant claim- 
ing title to a slave, by parol gift or contract which was exe- 
cuted by delivery into possession, could defend upon such pa- 
rol gift or contract; and if the jury believed, from the evi- 
dence, that the negroes in question were thus given by parol, 
then, the plaintiff was not entitled to recover. 

The Court further charged the jury, that if, from the evi- 
dence, they belieyed that Butler, upon the marriage of 
Hughes, sent the negroes home with his daughter, Mrs. 
Hughes, then, that fact is presumptive evidence of, a per* 
fected gift. 

The refusal to charge, and the charges^ as given, are as- 
signed as error. 

£. A. <fe J. T. NiSBKT, for plaintiff in error. 

BiiLT and Di^nA^rssnmD^ for defendant. 
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Hasbis, J. 

[t.] Following the decisions in Sonth Carolina, the Courts 
of Georgia, for the last thirty years, have aniformlj held 
that slaves going home with a daughter on her marriage, 
the possession and dominion of the father ceasing, without 
clear and convincing proof that they were merely tempora- 
r'ly loaned to the son-in-law, would be presumed to have 
been given, absolutely, as an advancement to the child thus 
married. We find nothing in the testimony before us, show- 
ing any understanding or agreement between the father-in- 
law and the son-in-law, which does or ou^ht to rebut the 
pr .'Sumption which the law creates, of an absolute gift. 

[2.] The Act of 1856, relied on by plaintiflP's counsel, by 
its letter and spirit, acts orily on persons instUuiing 9tdts an 
parol gifU of slaves for their recovery^ and never could have 
been intended to affect the title of one holding by actual de- 
livery and possession. 

Let the judgment below be aflSrmed. 



John L. Aupeksow, plaintiff in error, vs. Riohabd T. Wait 

TON, defendant, in error. 

[1] Al»temeQtInth«rlgoroftheUw,asrwp«cUiimUM. Modam dcdfioxis ngaid«a in 

tntorpratiag old Uw. 
[ft] Demamr to bill, admlU aUegatloni In tho Utter to b« true. 

TboprI]icl|HainaJadg«mentbeloff!n«olTent,Aiid haTing, after rondltloa oTlhe jiidgw 
ment, sold property, an injunction agalnat tbo porchaaen wbo waeaboot to remoTa tbe pro- 
per^ from tha County, was properly granted at the Inetanoe of the 0BN^. 
[3J In snch case, the Borety ie entf Hed to the ta^onetion wHhont irat paying tlM dablw 
[4] Impure plcaa matt be sworn to; and certain plena In this case were of that cbaoMler. 

Ocrtaln other pleas properly OTeiroled. 

In Equity. In Wilkes Superior Court Demurrer to Bill, 
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and Demurrer to Plea, Decided by Judge William M. 
Reesb. September Term, 1866. 

On the 9th of November, 1905, Walton, the defendant in 
error, filed his Bill in Wilkes Superior Court against Ander- 
son, the plaintiff in error, making the following case : 

A judgment was rendered in said Court, at March Term, 
1861, in favor of Nicholas Taliaferro, against Phebe Stinson, 
as principal, and Walton, as security, which is still unpaid, 
and ICrs. Stinson is insolvent. The stay-law was in force at 
the rendition of the judgment, and the stay-ordinance of the 
Convention was operating at the time of tiling the bill. 

Anderson, well knowing of the jtidgemcnt and its Hen, 
purchased of Mrs. Stinson eighteen bale^ of cotton, which 
he liiixed with his own ct)tton, so that the same cannot, by 
any means in complainant's power, be distinguished and 
identified, fie is removing said cotton beyond the limits 
of Wilkes county, to market, having some of it upon the 
cars for that purpose, at the time the bill was filed. The 
whole of the eighteen bales, at the ordinary price, would ba 
insufficient to pay off the jndgment. 

The bill prayed for discovery and general relief, and espe- 
cially for an injunction restraining Anderson from selling tl e 
cotton or removing it from the connty, until after he should 
give bond and security for its forthcoming to answer and 
satisfy said judgment. 

The Judge sanctioned the bill, and ordered an injunction 
requiring Anderson *'not to remove said eighteen bales of cot- 
ton, nntil he shall have given bond and security for the forth- 
coming of the same, or the proceeds thereof, to answer the 
final judgment in this case.'' 

The defendant demurred to the bill on several grounds. 

(1) For want of Equity. (2) Because the remedy at law 
was complete. (8) Because a copy of the judgment and fi. fa. 
was not attached to the bill as an exhibit. (4) Because no 
affidavit had been made by complainant to entitle him to pro- 
ceed under the stay-law and stay-ordinance. (5) Because the 
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coixipUiuaut hud oot paid off and taken control of the H. fa. 
(6) Because no injunction was in fact sued ant as prayed for, 
nor any bond given by complainant as required by law. (7) 
Because there was n6t» and never had been, any law to pro- 
hibit a levy of the execution on the cotton. (8) Because it 
was not alleged that a,ny judgmenta wore against Phebe 
Stinson older than the one in question. 

The Court overruled the demurrer* 

The defendant also filed several pleas : 

1. That he was % bona ^de pnrcbaser of theoottottfer 
valuable consideration, without notice of the judgment or 
the lien thereof, and had been in possession of the cotton 
more than two years before the filing of tNe bill. 

2. That complainant does not appear, by the said judg- 
ment and execntion, to be surety, hat a joint principal ; and 
that the judgment, if controlled by him as surety, wonld not 
interfere with defendant, nicma^^de purchaser without notice, 
whose rights were vested before any order giving the eontrol 
to complainant has been granted. 

3. That complainant is not surety, but a principal. 

4. That, even if a surety, he has never paid off the fi. fa. 
and taken control of it. 

5. That there never has been any law that could probihit 
a levy on the cotton, if subject. 

The complainant demurred to these pleas as presenti^g,nD 
sufficient defence, and, moreover, to each of them speciall/,^ 
as follows: 

To the first, as proper matter for answer and not for plea^ 
except as to the alleged possession by defendant for twe 
y^rs; and, as to that, as being insufficient, because the sta- 
tutes of limitation were suspended. 

To the second and third, as matter for answer or dfinniixer, 

and not for plea. 

To the fourth and fifth, as matter for demarrer, and not 
for plea. 

The Court sustained the deo^irper to the fom^tlt and fiftk 
pleas, but decided the first, second and third to be good and 
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Bofficient, if supported bj a sworn answer, and ordered them 
each to stand fur an answer, provided the defendant would 
swear to them. 

Both parties excepted; Anderson alleging error in overrul- 
ing the demurrer to the bill, in sustaining the demurrer to 
tlie fourth and fifth pleas, and in roqniring the first; second 
and third pleas to be sworn to; and Walton alleging error in 
holding these pleas sufiicient, if sworn to. 

Ain>JUEW8 and ALSXANDBii, for Anderson. 

Basnstt <& Bleoklby, for Walton. 

Habbis, J. 

[1] The case of plaintiff in error has been very elaborately 
argued ; and we hare been called on, by the distinguished 
counsel representing him, to enforce the rigid decisions of the 
common law of the last century, in reference to securities. 
We will go into no argument now, nor review the decisions 
cited, or read, to demonstrate, as could be easily done by refer- 
ence to elementary treatises issued from the British press 
within the last twenty years, how greatly the old rules have 
been relaxed, and old decisions modified. Bound, as we are, 
by the principles of the common law as they existed at the 
time of our adopting Act, yet we shall not hesitate to avar 
ourselves of the invaluable light which modern decisions and 
elementary works have furnished, in interpreting what are 
called old principles. But the statutory legislation of Geor- 
gia, for the last forty years, when viewed apart from the 
common law, in its collective spirit, its continued progress, 
is so marked by tenderness for securities and endorsers that 
it has sought, in almost every conceivable mode, to give 
them protection, and the ample use of the process of the 
Courts for such purpose, and, especially, to avert apprehend- 
ed loss. 

[3.] Obeying the spirit of our own legislation, it is diffi- 
cult for ns to perceive how the Circuit Judge, upon the 
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facts idleged in the bill of Walton^ and aworti to» 
could withhold his injanctioQ restraining the sale of the cot- 
ton bj the plaintiff in error, thoagh he was a purchaser for 
a valuable consideration, as the cotton was unquestionablj 
affected bj the jndgtneat of Taliaferro, obtained in 1861. 

liV hether the defendant in error was a security or not for 
Mrs. Stinson, will doubtless arise hereafter, and be decided 
by proof. It is, however, so alleged in the bill, and the de- 
mnrrer of plaintiff in error precludes him from denying it. 
If a security, and the facts alleged in his bill are true, — and 
the demurrer admits them to be true, — we have not the 
slightest doubt that Walton was entitled to the aid of a 
Court of Equity in trying to save his property from sati-fy- 
ing Taliafern/s execution, when Mrs. Stinsou had property 
in the hands of Anderson, (she being insolvent) bound by 
tlie judfi^ment of Taliaferro, and which ought to be applied 
to its discharge. 

[3.J We think Judge Keo^e did not err in overruling the 
demurrer; holding, as we do, that the peculiar facts set forth 
in the bill for discovery, injunction and relief, entitled a se> 
curity placed in the situation of Walton — and that without 
paying up Taliaferro^s execution — to claim and have the re- 
straining power of the Judge of theSnperior Court, against 
the sale or removal of the cotton liable to and bound by 
the judgment of Taliaferro, so as to prevent a serious loss to 
him, there being no adequate remedy at law, and this too, 
notwithstanding the inaction of Taliaferro, from whatever 
supposed legal obstacle it may have proceeded. 

[4.] The record shows that six pleas were tiled by Anderson, 
none of which were sworn to. Four were ordered to stand 
for an answer, upon being sworn to ; the other two were 
dismissed as embodying matter proper only to be considered 
by way of demurrer. The four pleas referred to, when ex- 
amined, will be found to be what our Code denominates as 
Impure pleas, and must, in all case, be sworn to. Nor was 
there error in dismissing the other two pleas, for tiie reason 
assigned. 

Judgment affirmed* 



MILLEDQEVILLE, DECEMBER TERM, 1866. 207 

HahoD0V8. Perkiason. 



£. D, Hahone, plaintiff in error, vs. T. D. FEBEmeoK, de- 
fendant in error. 

▲ Oonrt hM power to tmeod Its jadgments and executions so as to make them ooo- 
fmn to the verdicts upon wliich they are predicated. 

Motion. In Clierokee Superior Court. Decided by Judge 
MiLHSR. November, 1 866. 

At September Term, 1863, of Cherokee Superior Court, a 
yerdiet was rendered in favor of Perkinson, against Mahone, 
on an attachment sned oat bj the former against the latter 
and levied upon certain lands. Nothing had occurred toon- 
title the plaintiff in attachment to enter up a general judg- 
ment on said verdict. Nevertheless, he did enter such a 
judgment, and the Clerk issued thereon, against Mahone, a 
general fi. fa. This fi. fa. was levied npon the lands on 
which the attachment had been levied. The lands were sold 
by the Sheriff by virtue of said levy, and Perkinson became 
the pnrdiaser. A large balance appearing still to be daeon 
the & fa., it was subsequently levied on other property, real 
and personal. 

Before this last levy was disposed of, to-wit, at the Sep- 
tember Term, 1866, of Cherokee Superior Court, counsel 
for Mahone moved to set aside both the judgment and the 
fi. fa. Fending this motion, and at the same Term of the 
Court, counsel for Perkinson moved to amend the judgment. 

By consent of parties both motions were heard by Judge 
MTLN£fi, in November, 1866, who disposed of them together, 
overruling the motion to set aside the judgment, and order- 
ing and adjudging that the plaintiff have leave to amend the 
judgment by changing the same from a general judgment 
in personam to a judgment in rem upon the property on 
%hich the attachment was levied ; and that the fi. fa be an- 
nuled and set aside, and a new fi. fa issued in conformity to 
the judgment as amended. 

Mahooe assigns for error the refusal to set aside the judg- 
ment, and the granting of leave to amend it. 
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LfififTEB, for plaintiif in error. 

Hansell and Blbokley; for defendant. 

Walker, J. 

The judgment in this caae is affirmed, for the reasons 

that the judgment was incorrectly entered up, Code<i sec. 

3241 ; and the Court had the power, and it was bis daty, to 

amend the judgment and execution, so as to make them 

* conform to the legal effect of the verdict. Sections 3424-5. 



Glskn O. Wtknb, plaintiff in error, vs. B. H. JjcuroSj and 

others, defendants in error. 

[1.] Generally, the covnij ef % penoii's rMidence It tiie one lo wUch to locsM % ttfi 
•galnat him In Equity. Where, howerer, there are BeTeral defendants, and snbttantUI re- 
Ilnf la iMmyed aipdaaiall of thsm, the aolt may be bdm^ht wtieie any «me of fhem re^dea. 
That, where a bill chaiget a tnutee with maUng a ftwidnleat aale o' Inodi^ aadlwttrtho 
vendee and the tenant of the rendee are sued with Um, relief being prayed agalnat them 
all, the Oowt f n the ooonty of the tenant'e letf dense has Jurladletlon of the wbole oattMt 
and or all the partlaa. 

[1] Bqaity wUl cane «l an Illegal deed that fonnd a dead upon the trae title. 

[8] Theblll,tnthiieai'%waawit mnltilhrioai. All the defettdanti were proiMr ptittea, 
end there was bat a alngle wxXi^wX matter. 

In Equity. In Oglethorpe Superior Court Demurrer. 
Decided by Judge Hook. April Term, 18156. 

By the will of John TTynne, dated in 1856, certain prop- ^ 
erty, including a tract of land in Oglethorpe county, was 
left to his wife for life, ^^ and after her death, such as fnay be 
then in her possession, and not previously sold or disposed 
of by her, to be divided '' among his sons Thomas^ Glei^Qs 
and George, his granddaughter Susannah Stevens, and the 
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two children of his deceaaed son William, the last to take 
per stvrpes. 

The share of Thomas was to vest in the said Glenn in 
trast, for the sapport and maintenance of Thomas and his 
children, free from the contracts, liabilities and control of 
Thomas, and fX his death to be equally divided among his 
children then living, and the r^resentatives of any that 
might be deceased, such representatives to take jmt stirpes. 

The will was admitted to probate ; the executors qualified, 
and afterwards obtained letters of dismission. The testator's 
son George died withoat issue. Sabsequently, the tenant 
for life died, leaving the tract of land undisposed of. Letr 
ters of administration de lonU nov^ with the will annexed, 
were granted to the testator's 9on Glenn, who is a resident 
of Coweta county. In 1864^ Patrick M. Stevens, (the father 
of Sosannah, the testator's granddaughter,) Sarah F. Wynne, 
(the mother of the two children of the testator's deceased 
son William,) aod Thomas Wynne, the testator's son, all 
residents of Oglethorpe county, combining to aid and abet 
the said administrator in illegally selling said land, obliga- 
ted themselves in a bond to hold him harmless, should be 
make such sale without proper authority from the proper 
Court* The administrator then, without said authority, sold 
and conveyed the laud, for spurious money^ which soon after- 
wards became utterly worthless, to John G. Crane, then and 
now of th^ State of South Carolina, who purchased with 
notice that the sale was unauthorized by the will ot the tes- 
tator or the laws of Georgia, aod who was in collusion with 
the adminiatrator and the parties to the aforesaid bond, to 
misapply the assets of the testator's estate, and defeat the in- 
terest of Thomas Wynne's children, William Wynne's 
children, and the said Susannah Stevens, therein. 

Under the said deed of conveyance to him, and with the 
consent, and by the procurement, of the administrator and 
the other three confederates, the said Crane went into pos- 
session of the land, and placed thereon, as tenant under him, 
one William R Perteet| who still resides thereon, and ^^'^ 
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by his engagement with Crane, hia landlord^ will pay the 
rents and profits to him, and they will thus pass beyond the 
limits of this State. 

A daughter of Thomas Wynne intermarried with Robert 
H. Lampkin. The other children of Thomas, as well as the 
two children of William Wynne, deceased, and also the tes- 
tator's granddaughter, Sasannah Stevens, are all minors. 

The present bill was filed by Lumpkin and wife, and by 
Lumpkin aa the next friend of all of said minors, against 
Glenn Wynne, Thomas Wynne, Patrick M. Stevens, Sarah 
F. Wynne, John G. ()rane, and William R. Perteet, alleging 
the forgoing facts ; and, moreover, that the complainants 
know not whether those of the defendants residing m Geor- 
gia are solvent, but believe that the late emancipation of 
slaves has so damaged . the estate of each that by reason of 
their many outstanding liabilities, the complainants will be 
benefitted by no decret; except snch as may be enforced upon 
the said land, and the rents and profits thereof, three-fourtha 
of which the complainants claim as their property. 

The bill prayed : 

1. That Perteet, the tenant, be enjoined from paying over 
to Crane the rents and profits; that a receiver be appointed 
to take and hold the same, and to rent out the land, collect 
the rentd, cfec, until a final decree. 

2. That the sale to Crane be rescinded and declared null 
and void, and the deed to him be cancelled ; or, if good to 
convey the interest of Glenn and Thomas Wynne in said 
land, and its total cancellation would be injurious to Crane, 
that then the deed be declared null as to complainants' in- 
tiTest, and Crane be perpetually enjoined from claiming 
such interest under the same. 

3. That the defendants account for the rents and profits 
accruing since the sale. 

4. That the land be partitioned into four parts, and one of 
them assigned to Thomas Wynne and his children, subject 
to the provisions of the will, one to the two children of 
William Wynne, deceased, and one to Susannah Stevens. 
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5. Thftt Ahonld other relief be denied, then that the defen- 
dants (except Perteet, the tenant,) be decreed to account for 
the trne valae of the land, with damages for withholding it. 

6. For general relief. 

7. For discorerj from Perteet, the tenant, all discovery 
from the other defendants being expressly waived. 

The defendant Olenn Wynne, alone, demurred to the bill 
on divers grounds : 

1. (As to any relief sought against him as trnstee for 
TfaonSas Wynne and his children) for want of jurisdiction 
in the Court, be, the defendant, being a resident of Coweta 
conpty. 

3. For multifarionsness. 

5. For want of title in the complainants Lumpkin and 
wife and the children of Thomas Wynne, to the subject 
matter of the bill. 

4. For want of such title in any of the complainants, aild 
because, as to the minors, the bill should have been brought 
by their guardians. 

& For want of title in Lumpkin and wife to the rents and 
profits. 

6. Because there is an adequate remedy at law. 

7. For want of equity in the bill. 

The demurrer was overruled by the Court ; and this is 
complained of as error. 

Buchanan, for plaintiff in error. 

Mathews and Keid, AkIcbman and Barbow, for defen* 
dants. 

In this case Chief Justice Lumpkin did not preside, being 
related to one of the parties. 

Habbis, J. 

[1.] The chief question made by the bill of exceptions is, 
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whether the Superior Oonrt of Oglethorpe eoanty had 
rightful jurisdietion over Glenn Wynne, of Coweta county, 
one of the defendants. 

As a general rule, a defendant has a constitutional right 
to be sued in the county of his residence, and not to be 
dragged to answer at a remote tribunal at the pleasure or 
will of a complainant. A most valuable privilegt), which 
we will be careful not to endanger. Glenn Wynne is charged 
by the bill of complainants with conspiring and colluding 
with John G. Crane, of South Carolina, to defeat the inter- 
est of complainants in land sold to said Crane by him as ad- 
ministrator, such sale being unauthorized by the will of 
John Wynne or the laws of the State ; as also in the roisi^- 
plication of the assets of the testator's estate, und that Crane 
purchased with notice, and that Glenn Wynne illegally made 
to him a deed for the land, &e. These facts are admitted by 
the demurrer. Perteet, the tenant of Crane, re^idixig in 
Oglethorpe, is a party defendant, and, as relief is sought 
from him, complainants were enabled to institute their suit 
properly in that county. If Glenn Wynne did make, as al- 
leged, an illegal conveyance of land in which complainants 
were interested, to Crane, and that conveyance stood in the 
way of the complete assertion of their rights under the will 
of Jphn Wynne, it is difficult to perceive how full relief 
could have been obtained anywhere without acting on Qlenn 
Wynne. His connexion with Crane and tenant was of such 
a kind in law as to make him a necessary party ; and if tbe 
jurisdiction of the Superior Court of Oglethorpe over Per- 
teet, as tentant of Crane, was rightful, we are not able to 
perceive why it was not rightful also over Glenn O. Wynne. 

[2.] We apprehend that is the office and duty of a Court 
of Equity to cause the deed made by Glenn 0. Wynne to 
Crane, if illegal, or unauthorized, or if in any way it cloudg 
or obstructs the title of complainants to the land under the 
will of John Wynne, to be cancelled. 

[8.] Nor are we enabled to consider the bill in this case, 
in any proper sense, as multifarious ; the trimsactions all 
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grow out of the sale of the land, and all the parties are inti- 
mately connected with, or concerned in them, and are con- 
deqaentlj proper parties in reference to a proper subject 
matter. 

We therefore aflBirm the judgment overruling the demur- 
rer. 



J. W. B. Edwaeds, plaintiff in error, vs. Ellibon BAKKSMirH 
and James H. Mulfobd, defendants in error. 

UO The oonttniuaoe or dlMolatlon of an ii^nnctlofn, after the eominfc Sn of the aonwer, 
depnids upon the aooBd dtoeretinn <rf the Court* aoeordtiig to the naUire and drcom- 
stances of the eaae ; and unlets inch dUcretion be abused, this Court wUl not control the 
Ooort below in Its exercise. 

{!.] Xle jmimCim IsageMnl nolloe of an aqoilgrto all the irorld. 

Motion to Dissolve Injunction. Decided bj Judge Ibwin. 
At Chambers. October, 1866. 

This was a bill filed by the plaintiff in error against the 
defendants in error, to set aside as fraudulent, a conveyance 
of certain lands lying in Oobb county, made by the former 
to Banksmith, one of the latter, who purchased for and on 
accoant of Mulford, his co-defendant. The fraud alleged 
was, that the defendants knew the land contained a valuable 
gold mine, and the complainant had no such knowledge, and 
th^t Banksmith, on being asked by complainant, during the 
negotiationa, what the lands were wanted for, and whether 
they did not have gold upon them, replied that they were 
wanted for farming purposes, etc., and that if they contained 
{cold he did not know it. The bill charged that Banksmith 
resided beyond the limits of this State, and that both de- 
fendants, (so far as complainant knew) were insolvent and 
unable to respond in damages. It prayed for an injunction 
14 
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to restrain the defeadants trom selling the lands and from 
working them as a mine; and the injunction was granted. 

The answers denied that any gold had, so far as the defend- 
ants knew, been found on the lands either before or after the 
purchase. Mulford admitted, however, that the lands lay in 
or near what was considwed the gold range or formation, 
between Lumpkin county, Ga., and Randolph county, Ala., 
and that on that account he caused the purchase to be made, 
acting altogether on a calculation of chances. 

On the coming in of the answers, a motion was made to 
dissolve the injunction, when the complainant, in order to 
show the existence of a mine on the premises, submitted the 
affidavits of one Grantham and one Asbury : 

Oraniham deposed that, from the direction of a gold vein 
which he had opened on adjoining land, and his knowledge 
as a miner, he believed said vein ran through the lands in 
question, and was a valuable vein. Also tliat he had pan- 
ned for gold on these lands and found from twenty-five to 
thirty particles of gold, to the pan full (not over one gallon) 
of earth. 

AAury deposed that he had been a practical miner for 
twenty years ; that in company with Grantham, and after 
the latter had made an examination alone, ha made a snr- 
face examination of these lands for gold ; and from the gold 
he thus found, and the location of the lands, he oonsid^ed 
them as valuable as any mining property in that country. 

The presiding Judge dissolved the injunction, and tiiat is 
complained of as errofieons. 

Dougherty, for plaintiff in error. 

Lbsteb, for defendants. 

Walkbb, J. 

[1.] "It is now well settled, that the continuance or 
dissolution of an injunction, after the coming iu of thQ aa* 
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swer, depends upon the sound discretion of the Court, ac- 
cording to the natare and circumBtances of the case." Sfwift 
VB. Smft^ 13 Oa. R. 145. And nnless snch discret ion be 
abased, this Oonrt will not control the Oonrt below in its 
exercise. We see no abuse of the discretion in this case. 
Indeed, we can see no reason for continuing this inj auction. 
Whether there be a valuable gold mine on the lands sold or 
not, is unknown. If, in the progress of the cause, circum- 
stances may require the strong arm of a Court of Equity to 
interpose an extraordinary process, to protect the rights of 
eomplainant, such aid can be obtained when necessary, for 
^^ A Court of Equity is always open." Gode^ sec. 4131. 

[2.] It is insisted, however, that the injunction should be 
eontinned to prevent Banksmith from selling the lands to 
an innocent pnrchaser without notice. Such a transfer, we 
apprehend, would not affect the rights of complainant. ^' It 
is a general rule that lis pendens is a general notice of an 
equity to all the world. 3 Bowv. Z. D. 94 citing a number 
of anthorities. In Mwrray vs. BoUou^ 1 J. C. JR. 576, Chan- 
cellor Sent says : " The established rule is, that a lis pendens^ 
duly prosecuted, and not collusive, is notice to a purchaser 
so as to affect and bind his interest by the decree ; and the 
Us pendens begins from the service of the sutpcsna after the 
bill is filed." We think, then, that the pendency of this 
suit is notice to the world of the rights of the complainant 
in these lands, whatever those rights may be, and, that if 
he duly prosecute his suit, no subsequent pnrchaser can ac- 
quire an interest in them prior to a final decree, which can 
at airaffect those rights. 

Judgment affirmed. 
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IsAAo H. Wbbb, plaintiff in error, ve. Datid Wyirer, executor 
of Thoicas H. Wtott, deceased, defendants in error. 

Althonirb the remedy at Iftw wmy apptar adeqnatoi y»t ff a Jn^g9 ei^tM a ooAaaoa law 
caBtti pending in bte own Goort, and tbera ii not a nuuiifest abwe ot hto discretion, the 
Supreme Court wlU not InterfBre. 

Motion to Dissolve Injunction. Decided by Jadgo Wo&- 
BILL. At C9iatnbers. Jnlj, 1866. 

Thomas H. Wynn died in June, 1861, indebted to Webb, 
the plaintiff in error, on two prommissory notes for one 
thoQsand dollars each, ^ven in the year 1859, for the pur- 
chase money of land. One of said notes matured in Janu- 
ary, 1861, and the other in January, 1863. Upon one of 
them, Wynn's executor, the defendant in er)*or, paid $300.00, 
in November, 1861, and Webb then took both notes home 
with him to the State of Louisiana, and there kept diem. 

In reply to a letter written by the executor to W^b, 
early in 1868, Webb wrote the following : 

" Spbingfiblii, La., March 16th, 1863. 

" Dr. Wynmt, 

«Snt: 

^^ I received yours of the 81st Jamiary, 
^^ and was glad to hear from you and friends. I got your 
^^ letter on Saturday, audi answer it by the firtft mail. You 
" say in your letter that you want me to come after my 
^' money. Well, sir, I will say to you that there is no cbauee 
'^ to pass at this time. The waters are so high, and the 
'^ Yankees in the way, that I can't pass, and don't know when 
" I can, but will as soon as I can — ^I will do so. I don't 
^' want to injure the estate one cent, and you can get bonds 
" of the Confederate States, and they will pay the interest, 
" and there will be nobody injured ; and if you can send it 
" by any safe hand, why, do so, but not at my risk, and if 
'^ not, hold it in your hands till I come. 

" I am, sir, yours respectfully, 

« ISAAC H. WEBB." 



I 
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He also wrote to his daughter, Mrs. Sims, requesting her 
husband, Mr. Sims, to see the executor and have him to 
fund the money ip. Confederate States bonds ; and Sims saw 
the executor accordingly and delivered this message. 

The executor, immediately after receiving the foregoing 
letter addressed to him, purchased for Webb eight per cent. 
bonds of the Oonfederate States, amounting to $2,500.00, 
which bonds he still has. Having so done, he proceeded to 
make distribution of the balance of the assets belonging to 
his testator^s estate, reserving only enough to cover a sum 
in dispute between the widow and the other heirs. He, 
however, took refunding bonds from the distributees. 

In 1866, Webb sued the executor on the notes, and the 
latter filed his bill to enjoin the action. The injunction was 
granted, and Webb (or his attorney, by consent,) answered 
the bill, and moved to dissolve the injunction. The grounds 
of the motion were : 

let. That there was no equity in the bill, — that the exec- 
utor's defence was good at law, ample, and complete. 

Sd. That the equity of the bill (if any) was sworn off by 
the answer. 

The Judge refused to dissolve the injunction, and this is 
all^^ed as error. 

BtTBts^ for plaintiff in error. 

Baifobd, for defendant. 

LuKPKIK, 0. J. 

Ought this injunction to have been dissolved? The fact 
that the Chancellor thought not, would be sufficient to con- 
trol US in a ease like this. As we have said in other cases, 
if his discretion has not been grossly abused, we should not 
reverse him. He had the whole matter before him, both 
the action at common law and the bill in equity. He did 
not go out of his Circuit to interfere with litigation not be- 
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fore him, but with all the parties in his jariadictioD, he 
thinks it best to retain the bill. Perhaps the defence cjnld 
be available at law ; for, though not technicallj a plea of 
payment, nor of accord and satisfactiony yet I see not, under 
our Judiciary, which requires the party defendant plauilj, 
fully and distinctly to set forth his cauae of defence and sub- 
mit his case to the jury — ^I say, I see no fatal obstacle in the 
way. He might not have encountered any difficulty in the 
proof ; but why should the defendant in the bill object to 
the bill, as it calls for his answer, which he has fi^d, thus 
giving him the benefit of his own oath ? 

By the decree in equity, the notes can be delivered op 
and be canceled, and thus annoy Wynnes estate no more. 
This, toOi can bo done at common law ; which, by its en- 
larged powers, granted to it by the Legislature, can so mould 
the remedy as to mete out justice to both parties. Suffice 
it to repeat, that Judge Wobbiix, presiding in both 
Courts, thought it best to retain the bill ; and, inasmuch as 
the case has progressed so far in equity, and there is not 
much more delay or expense iuj one tribunal than the 
other, we do not see proper to control the Judge. 

Judgment affirmed. 



Susan W. Livelt, plaintiff in error, vs. Maky A. Paschal, 
Administratrix of William R. Pasohal, deceased, defen- 
dant in error. 



JNotwHhsUadliisr dovtr la ikvoMd by the Iftw, m wife mty, 1^ oontnet «ltt ba 
fDQodedoaA JiutaadfidrooiiBldtntioD, rdiaqiitohtllctoimtodow«riBhl»attAt^ A&d 
if, after his death, ihe holdf on to the coofldermtton, Bqnitj will enforce the oontnet, tad j 

ihe shall not hare dower. ' 

In Equity. In Putnam Superior Oonrt Bilr praj^ng 
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the assigDineiit af dower. Tried before Jadge A. Bbbsb* 
September Term, 1866. 

This bill was filed ia Aagnst, 1862, by the plaintiff in 
brror, against the intestate of defendant in error, to obtain 
dower oat of the lands of which Lewis P. Harwell, a former 
husband of Mrs. Lively, the plaintiff in error, died 
seized; whieh lands Paschal, the defendant in the bill, claimed 
as a pnri^aser after Harwell's death from one acting as, 
and supposed to be, his ezecntor. The fact that induced the 
demandant to proceed in Equity, rather than in a Court of 
law, was, that she, herself, was administratrix upon her said 
deceased husband's estate. 

Harwell died in August, 1858, and the demandant claimed 
dower in these lands within one year thereafter, though the 
present bill was not filed until 1862. 

The bill was defended on a single grotind, namely, that 
the demandant's right to dower was barred by the. accept- 
ance of a provision in lieu thereof. The material facts bear- 
ing on this defence are the following : 

Mrs. Lively, before her marriage with Harwell, was a 
Kiss Fielder, datighter of Bichard and Elizabeth Fielder. 
In 1835, after the death of Bichard Fielder, Harwell ezecu* 
ted the following : 

'' Beceived, Eatonton, February 18th, 1835, of E. Fielder, 
twelve bags of cotton, now in Augusta, which I have an 
order on, and made in full payment of all my interest in the 
property of my wife, which ia coming to her after her moth- 
er's death from the estate of Bichard Fielder ; and, also, that 
part that will fall to her from the will of her grandmother, 
Amelia Berfoxtt. In witness whereof I have hweunto set 
my hand and seal." {Signed ly EarweU^ and aUested by two 
^nineuee.) 

In 1841, the said Elizabeth Fielder, by deed of gift, con- 
veyed to Joseph Johnson the legal estate in the property 
conveyed to -her by the foregoing instrument, declaring in 
said deed of gift that '^the proceeds and uses of which '^ 
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(said property) ^^ are for the sole ben^t of the said Snsaa 
W. Harwell, for and during her natural life," and said prop- 
erty, " upon the death of said Susan W. Harwell, to be divi- 
ded among her brothers and sisters, if said Sosan W. shall 
die without child or children." 

In 1851, commissioners appointed by the Ordiaary to 
make distribution of the estates of Bidiard and EHzabefch 
Fielder, (th^ latter having died in 1850,) set apart to Har- 
well, as his share, in right of his wife, fourteen nasgoes, val* 
ued at $7,725, with a charge thereon of |31 25^ in favor of 
another distributee. 

In 1852, Harwell and wife executed the foUowinfi; : 

" Georgia, ) 

Putnam county, J 

Whereas, by a recent division of the 
negro property of Richard Fielder and Elizabeth Fielder, of 
said county, deceased, die negroes hereinafter mentioned 
were assigned to Lewis P. Harwdl, in right of hia wifs^ 
Susan W. Harwell, as heir and distributee of the said deoe^ 
dents ; and whereas, it has long been the intention and de- 
sire of the said Lewis P. Harwell, and still is his desire and 
intention, to vest the absolute ownership %f all the negro 
property which has come or may eome to his said wife by 
inheritance, in her, for her sole and separate use, without 
restriction by reason of the rights of said Lewis P. Harwell : 
Now, this indenture, made aiMl ent^ed into this Jan- 
uary, 1852, between Lewis P. Harwell, of said county and 
State, of the one part, and Sasan W. Harwell, of the same 
place, of the other part ; Witnesseth, that the said Lewis P. 
Harwell, for and in consideration of his natural love and 
affection for his said wife. Susan W. Harwellt a$ wM as m 
consideration that the wUd Suaan W. SartoeU has hsrAjf re- 
linquished, and does hereby relinquish, all her rights tkU emd 
interest to dower in the lands of which said Leans P, Har- 
well may die seized^ hath given, granted, bargained, sold, 
&c., and doth, by these presents, grant, bargain, sdl, &&, 
unto his said wife, for her sole and separate use, the follow* 
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ing negroes, to-wit, {describing them,) together with the in- 
crease of said negroes, and whatever other negroes may 
come to said Snsan W. Harwell by inheritance, with power 
on the part of said Susan W. to dispose of the same abso- 
lutely, and according to her will and pleasure, by her last 
will and testament, or writing in the nature of the same, at 
hep death. Provided, however, that it said Lewis P. Har- 
well should survive his said wife, then said property shall 
remain to him, for his own use, during his natural life, and 
in such an event, all bequests, limitations and appointments 
of the same, by virtue of the powers herein granted, &c., 
to the said Susan W., shall take effect in possession in the 
said legatees, appointed, &c., who may be interested in the 
same, only after the death of the said Lewis P. Harwell." 
{Signed and eealed hy SarwdL and his wifey and attested hy 
two witnesses. Recorded May 19^A, 1852.) 

To execute this instrument Harwell was extremely reluc- 
tant, and did so only after urgent importunity from the 
counsel of his wife, who, at her instance, ya22(HO^ Am ufp^ 
to get him to do it. 

At the time it was executed a bill was pending (returned 
to March Term, 1851,) in Putnam Superior Court, filed by 
Harwell and wife against one Armstrong, as administrator 
of Fielder, and Joseph W. Johnson, trustee, praying for 
general relief, and for a decree against Johnson that the 
aforesaid receipt given by Harwell to Mrs. Fielder, be de- 
livered up to be cancelled. 

In 1866, certain arbitrators, to whom this bill was re« 
ferred, made their award, directing that the n^oes men- 
tioned in Ae foregoing papers ^^ continue in the possession 
of the said Lewis P. Harwell and his wife for and during 
their joint lives, for their joint use, and in the event of the 
said Lewis P. surviving his said wife, then to be the prop* 
erty of said Lewis P. for his life, and after his death, to go 
to sneh persons as said Susan W. may, by deed or will, ap- 
point, she being hereby vested with a full and absolute 
property in said negroes after the death of Lewis P. Har- 
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well/' <&c. This award was made the jndgment of the 

Court. 

After the death of Harwell, bis wife remained in the poa- 
session and nse of said negroes until they were emaneipar 
ted. 

The Court charged the jurj as follows : 

« The bill filed on the 17th of February to March Term, 
1851, by Harwell and wife against Armstrong, admiinstra- 
tor, and Johnson, Trustee, in my judgment, is not a bill to 
settle wife's equity. The object of the bill seems to hare 
been to cancel the receipt of 1835, and the conveyance of 
1841, and the decree, or award, therein, virtually cancela 
them, as the award settles the property with different limit- 
ations and conditions. And you may look to the language 
used in the contract of 1852, and compare it with the lan- 
guage used in the award, and if you find the settlement to 
be substantially the same in language and in conditions, yoa 
may infer it was the object of the award to confirm the set- 
tlement of 1852. 

"A provision made by deed, expressly in lieu of dower, or 
where the intention of the husband is plain and manifest 
that it shall be in lieu of dower, and the wife so accepts the 
property so provided, after the death of the husband, she is 
barred of dow^. 

'^ Whilst the law protects the wife during coverture from 
all contracts made with her husband, it does not allow hte, 
after the death of her husband, to avail herself of the bene* 
fits of a contract made during coverture, without being 
bound by the terms of the whole contract. 

^^ If you believe, from the evidmce, that complainant, after 
the death of her husband, accepted the property conveyed 
by the contract of 1852, under that ccmtracfe she is barred 
of dower, for the reason that the contract contains an est* 
press relinquishment of her dower in all the lands of whieh 
he might die seiaed or possessed. ^ ** It would be a fraud 
upon an innocent purchaser without notice of a rejmdiatioii 
of the contract, to allow h&c to recover dowen" 
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After a verdict agaiust the demandant, she moved for a 
new trial on the grounds: 

1-2. Beoaase the verdict was against law and evidence, 
and strongly against the weight of evidence. 

3-4-5-6-7. Because the charge of the C\mrt was errone- 
ous. 

The Court overruled the motion, and refused a new trial, 
and that is assigned as error. 

'M.cKmhKXy for plaintiff in error. 

Lawsok, for defendant. 

Ha KRIS, J. 

The many and strong cases cited and read by counsel for 
plaintiff in error, illustrate unmistakably the leaning of 
Courts in behalf of widows in claims to dower. We are 
not willing to add another, at least this case, to the long cat- 
alogue which evinces so palpably the weakness of even the 
Bench when a woman is a suitor. She is in a Court of 
Equity ; the fundamental maxim upon which it gives relief 
is, that the party who asks equity must do equity. Acting 
on this rule, we must discard and throw out of this case all 
of these arbitrary technicalities which stand in the way of 
administering substantial justice. What though at com- 
mon law a contract cannot be made between husband and 
wife 'y what though the written contract here on the part of 
complainant releasing all claim to dower in lands thereafter 
to be acquired by the husband could not be enforoed by its 
principles and forms of procedure; yet, when it is made 
to appear to a Court of Equity, as is done here, that 
a yerj lfu*ge and more than an adequate consideration 
was paid complainant by her then husband, Harwell, 
out of his property for such release, and that so far • 
as ho was concerned the contract was completely exeeuted 
before the civil war begun, we cannot permit gher, now that 
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tke negro property whieh ^e received, ooDtrolIed, and en* 
joyed long before that war begun or was dreamed of, has 
been swept away and nttwly lost to her by that war, to re- 
pudiate her contract with ber Imeband, Harwell ; tendering 
no equivalent in valne to that of the property she had pos- 
session of through her trustee ; such tender with interest up- 
on the value of the property from the time received, would 
seem to be an indispensable preliminary to the relief sought. 
Without doing Equity we cannot recognize any claim of 
dower in and to land acquired by Harwell subsequent to 
the contract she made with him, and which the testimony 
shows she was so indefatigable in procuring to be made, and 
under the advice of counsel of her own selection. 

The Court of Equity below, as appears by the facts in the 
record, declined to give Mrs. Lively, formerly Mrs. Harwell, 
its assistance in subjecting the land puehased by Pascal from 
Harwell's executor, to her claim of dower. 

We think the Judge did right, and therefore affirm the 
Judgment below. 



WniLiAM Gibbon, (a person of eol<H*,) plaintiff in error, vs. 
The Statb of Gbqboia, defendant in er4ror. 

[1] Crlmefl are pnnbhableby the laws in existence at the time of their commiflelon. 
[S] A penon of ootor U not Indlotebto in the Sapttlor Ooort Ibr laioeny from the hoost 
committed prior to the Act of ITth Karoh, 18641. Famph, jUU p. 389. 

Motion to Quash Indictment. In Upson Superior Oonrt. 
Decided by Judge Spkkr. November Term, 1886. 

The plaintiff in error was indicted in the Snperior Oonrt, 
at NoTembw Term, 1S66, for the offence of Lareeny from fbe 
House, alleged to have been cosimitted on the 3d day of 
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February, 1866. His counsel moved to qnash the indict- 
ment, on the ground, that at the time alleged, persons o( 
color were triable, for the offence charged, before Justices 
c^ the Peace, and not before or by the Superior Courts. 

The Court overruled the motion, and that is alleged as 
error. 

Cabajhss & Fkefles, for plaintiff in error. 

Hajocond, (Solicitor General,) for the State. 
Walkeb, J. 

[1] By the Code^ Sec. 4550, "All crimes and offences commit- 
ted shall be prosecuted and punished under the laws in force 
at the time of the commission of snch crime or offence, not- 
withstanding the repeal of such laws before Buch trial takes 
place." 

[2] The offence in this case was charged to have been com- 
mitted on the third day of February, 1866. At that time 
the tribunal which had jurisdiction of this case was compos- 
ed of " three or more Jastices of the Pefwse of the county 
where the offence was committed." Code^ Sec. 4724 ; with 
the right of either party to carry the decision before the 
Superior Court by certiorari. Sec. 4727. The punishment 
on conviction of larceny is to be in the discretion of the Court 
before which the trial is had. Sec. 4714 and 4718. Sy the 
Act of 17th of March, 1866, Pamph. AcUp. 289, persons of 
color "shall not be subjected to any other, or different punish- 
ment, pain or penalty for the comniission of any Act or of- 
feoce than such as are prescribed for white persons commit- 
ting like acts or offence." The effect of this statute is to 
make persons of color equal before the law with white per- 
sons, and liable to the same penalties for crimes; but such 
was not the case prior to the passage of this act. At the 
time of the commission of this offelnce, there was no law 
which authorized the confinement of the plaintiff in error in 
the penitentiary for the crim e of larceny from the liouse. 



1 
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The indictment showed that the charge of larceny from the 
house, was made against a person of color, committed on 
the 3d of Febrnary, 1866, and consequently showed all the 
facts necessary to oast the Snperior Court of jurisdiction of 
the case, and therefore the Court should have sustained the 
motion to quash the indictment. 

Judgment reversed. 



\ 
\ 



The Georoia Li^n akd Cotton Company, plaintifiE9 in orror, 
vs. Thomas J. Flint, defendant in error. 

^o thiflicase, the iward was correct, whether the eontraet for itipnlated damages made m 
case of penalty or oot» as the actual damage proven was as tnnch aa the snm awarded. 

Award. In Dougherty Superior Court. Decision by 
Judge Cole. June, 1866. 

« 

On the 8d day of January, 1866, Thomas Flint, of the 
one part, and P. H. Oliver, as agent of the Land & Cotton 
Company, limited to be chartered, of Manchester, England, 
made an agreement in terms as follows : 

Flint had purchased, at different sales of Mougbon'a es^ 
tate, 1^50 acres of land, in Second District of Lee county, 
known as the Lee place, for $19.50 per acre; also other 
places, mules, corn, fodder, pork, hogs, plantation tools, etc. 

Oliver became the purchaser of all this property of Flint, 
agreeing to pay him in cash, within ten days after the date 
of the agreement, $8,760, as a profit on the land, and to be^ 
come responsible to Moughon's administrators in FHnt'a 
stead. 

Both parties agreed upon $4,000, as stipulated damages 
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to be paid by the party failing to comply with the agree- 
ment. 

The $3,750 profits were not paid at the time agreed upon, 
and Flint claimed the stipulated damages. They referred 
the controversy to the sole arbitrament and award of Wil- 
liam E. Smith. The submission is substantially as follows: 

"We agree to submit, under the laws of this State, the 
following questions for arbitration, to-wit : Whether said 
contract was fully complied with by the parties, and what 
are the damages due upon the failure of either party to said 
contract, by law, under the terms and stipiilationQ in said 
written contract." 

The evidence given in on the trial, consisted of the writ- 
ten agreement and the following agreed facts. 

On the 23d of January, 1866, the principals went with 
Mr. Flint to the administrators of Thomas Moughon, and 
adopted the contract of their agent ; gave notes and mort- 
gages for the credit payment for the land, after taking title 
therefor, and gave Flint a draft on I. C. Plant, at Macon, at 
sight,, for $3,750, the profit contracted for. The defendants, 
also, gave Flint a aight draft on Plant for $16,308, making 
an aggregate of $20,058. Five thousand dollars of these 
drafts, transferred by Flint to parties in Albany, were paid 
by defendant. The balance were presented to Mr. Plant, 
and not paid, because by mistake of Oliver, agent, no funds 
had been furnished for that purpose. 

Flint did not get the money on these drafts until the 4th 
of March, 1866, and then it was agreed that receiving it at 
that time should not be regarded as a waiver of his right to 
damages under the contract. 

During the time Flint was kept out of his money, money 
waa very scarce and high at Macon — ^as high as five per 
cent, per month. Flint proved by his own oath that he was 
damaged over four thousand dollars, in his business and less 
of trades which he had to give up by the disappointment ; 
that he told Oliver when the trade was made that time was 
' material, to which Oliver assented. 
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It was Stated bj the draftsman of the contract, that the 
parties agreed that as the country was in an unsettled state, 
and the price of property very fluctuating at the time of the 
trade, the written contract should stipulate the amount of 
the damages, and the draftsman was so instructed, and 00 
endeayored to draw it. 
The arbitrator found for the plaintiflf $4,000 
On a motion in the Superior Court to make the award 
the judgment of the Oourt, plaintiffs in error objected, on 
the ground that it was founded on a mistake of the law and 
the facts of the case. The motion was granted, and plain- 
tiffs in error excepted. 

Vason & Davis for plaintiffs in error. 

WaioHT & Waebbn, for defendant in error. 



Lumpkin, C. J. 

Withont deciding whether the condition of the agreement 
was, in fact, stipulated damages or a penalty, there is one 
view of this case decisive upon the question. Mr. Flint was 
sworn on the arbitration, and testified that his damages 
were more than $4,000, for want of punctuality on the part 
of Oliver to settle ; and there was no contradictory evidence 
to rebut this proof. So, whether we consider this as strictly a 
case of stipulated damages, or only a forfeiture, the result 
is the same, as the actual damage is proven to have ex- 
ceeded this sum. 

The judgment, mast therefore, be affirmed. 
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RoBKBT A. Alston, plaintiff in error, va. Volney Dukning, 

defendant in error. 



Samnonft of ganiUhmeat, fonnded on attachment, maj Issne after the return T aim of 
the attachment, and without additional affidavit and bond. 



Certiorari. In Fulton Superior Court. Decided by Judge 
Waboteb. October Term, 1866. 

AlfttoQ sued out an attachment against the Adams Express 
Company, returnable to the March Term of a^ Justices Court. 
It was levied upon two wagons, and a claim was interposed 
by the Southern Express Company. It was further execut- 
ed by serving Dunning and two others, each with summons 
of garnishment, returnable to the same Term. These garn- 
ishments were, at said Term, to-wit, on the 9th of March, 
dismissed by the Court for insufficient service. Thereafter, 
to-wit, on the 26th of March, the plaintiff in attachment, 
without making any further affidavit or bond, sued out on 
the same attachment, new summons of garnishment returna- 
ble to the April Term of said Court, and addressed to the 
same garnishees. 

At June Term a verdict was rendered in favor of the 
plaintiff against the defendant in attachment, and the same 
jury tried the claim case and found the wagons not snbjict. 

At July Term, the garnishees moved to dismiss these second 
garnishments, on the ground that such could not legally issue. 
The Court overruled the motion, and Dunning, one of the. 
garnishees, carried his case, by Certiorari, to the Superior 
Court, all parties consenting that the other cases should 
abide the result of his. 

In the Superior Court, the Certiorari was sustained; the 
Court holding that the magistrates should have dismissed 
the second garnishments, because issued without affidavit 
and bond, as in cases pendente lite. 

This is the ruling complained of. 
* 16 
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Mynatt, for plaintiff in error. 
Hamhokd & Son, for defendant* 

Walkke, J. 

We think the Ck>tirt erred in holding that, after the ap- 
pearence term of an attachment, the plaintiff must sue ont 
a summons of garnishment as in osL&es pendente lite^ i. e. make 
ont a new affidavit, give new bond, etc. We apprehend 
that the error occurred in construing the 3215 Section of the 
Code. That section makes it the duty of the officer issuing 
an attachment, on request of the plaintiff, to issue summoQa 
of garnishment returnable ^^ at the Oourt to which the a tach- 
ment is made returnable." We do not think that these 
words make the summons necessarily returnable at the term 
of the Court to which the attachment is made returnable ; 
but intended to compel the plaintiff to bring the garnishee 
into the same Court, where the attachment is pending. If 
this be not the correct view of the statute, it maj be a ques- 
tion, whether a summons of garnishment can be issued at all, 
in an attachment case, after the appearance term ; for sec- 
tions 8461-2 of the Code might, perhaps, be construed to 
apply to cases in personem only. Without expressing any 
opinion on this point, however, we will say, we can see no 
good reason for requiring the plaintiff to make a second 
affidavit and bond in a case like this. The condition of the 
attachment bond. Sec. 3190, and the condition of the garnish- 
ment bond, Sec. 3462, are substantially the same. The de- 
fendant, then, can sustain no injury, because he has, in the 
attachment bond, the security which the law gives him un- 
der the garnishment bond, against the wrongful suing out of 
the summons of garnishment. 

Again, the plaintiff shall not have judgment against the 
garnishee until he has obtained judgment against defendant; 
Code^ Sec. 3471. This summons wi^ returnable to the jndg^ 
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ment term of the attachment, and waa as earlj as a judgment 
coald have been rendered against the garnishee any how. 

Judgment reversed. 



Caleb TnoMPKiNSy plaintiff in error, vs. William Davis, de- 

iendant in error. 

No wppmX B6t to the Suptrior Ck>iirt froa • MoatUy Term of the County Coort 

Motion to Dismiss Appeal. In Bartow Superior Court. 
Decided bj Judge Milnbr. October Adj onrned Term, 1866. 

This was an appeal in a case of debt, tried by jury in the 
County Court, at a monthly session. In the Superior Court, 
counsel for the appellee moved to dismiss the appeal, on the 
ground that the appellant had no legal right to enter an ap- 
peal to the Superior Court in such a case, and the latter 
Court had, consequently, no jurisdiction. 

The Court dismissed the appeal, and this is complained of 
as error. 

» 

WoFPOB© & Pabbott, for plaintiff in error. 
Akin, for defendant. 

LUMPKIBT, C. J. 

The only point involved in this case, is, whether an ap- 
peal lies from the monthly sessions of the County Court to 
the Superior Court ? We think not. The word appeal is 
used but OTce, and that in the 12tU Section of the Act or- 
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ganizing tlie Oonntj Oeurt, and the whole Section applies 
only to the semiannual sessions of that Court. Aet9 1865-6, 
page 66. * 

In the semi-annual session, cases are commenced, served 
and tried as in the Superior Courts ; but in the monthly 
sessions, as in the Justice's Courts. Sec. 24, page 68. 

The trials of claims and attachments in the monthly ses- 
sions, shall be the same as in Justice's Courts ; but in the 
^emi-annual sessions, the same as in the Superior Conrtfi. 
/Sections 32-3. There is no appeal allowed from Justice's 
Courts to the Superior Courts. 

Can there be any reason assij^ned for allowing an appeal 
from a verdict of a jury at the monthly sessions^ where a 
suit is brought in the ordinary way, and not allowing it in 
a clain> case or attachment ? 

The whole Act shows that it was the intention of the 
Legislature to facilitate the collection of small debts ; bnt 
if appeals are to be allowed on every $5 note or account, 
expense and delay will be greatly increa«ed. 

Judgment affirmed. 



Chablbs Baown, a person of color, plaintiff in error, vs. 
Thb State of Qeobgia, defendant in error. 

r 

A penon of color Is not Indictable In th« Ooonty Court for the offence of larceny oott- 
mltted on the 80th of November, 1865. 

Certiorari. Decided by Judge Hook. At Chambers. 
July, 1866. 

The plaintiff in error was indicted in the County Court of 
Jefferson, at July Term, 1866, for the offence of simple lar 
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oeoj, committed on the 30th daj of Kovember, 1865, by 
Btealing a hog, of the valae of tea dollars. 

His counsel moved to quash the indictment on the 
grounda : 

1. That the Court had no jarlsdlction. 

3« That crimes must bo prosecuted and punished under 
the laws existing at the time of their commission. 

3. That a larcenj committed by a negro on the 80th of 
Kovember, 1865, must be tried by three Justices of the 
Peace. 

4. That the penalty is changed by the Act of March 20th, 
1866. 

5. That by the Act of March 17th, 1866, the status of ne- 
groes is changed, and they are made liable to the same pun- 
ishments as white persons. 

The Court overruled the motion, and that decision, with 
Boxne others, was complained of to Judge Hook by certi- 
orari. 

Judge Hook affirmed the judgment below, and that is 
now complained of as error. 

WiLKiNS & Cain, and Tompkins, for plaintiff in error. 

CAsswioji & Kino, for the State. 



Walkkr, J, 

The judgment in this case is reversed, for the reasons 
given in the case of Chihson vs. The Siate^ decided during the 
present term. 
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GusTAYus HJBKDsioK, plaintiff in error , vs. Jubb T. Guhh, 
surviving copartner, defendant in error, 

• 

L. A G. entered into the fbllowing articleB : *' It Is agreed between the partlee Oomellns 
Lnnunoe have the right to tue the name of each other as a finn name ; and I, tlie aalA 
Jesie T. Qann, do grant that C. Lnnmins hAve the right to go to any of the wfaoleaala 
markets and porchate goods, and sell the same at the hoose and plaee known as Wortli- 
Tille; and I, Jeate T. Gonn, do thin Ibr the benefit of C. Tflmmna, not rlaJmlng anj of 
the profits arising from the sale of any goods or articles sold st the ahoye named place. 
And all mon^ fhniished to enable the said firm. Lnmmiu A Gum, to each other, diali 
be held-at the rate of seTen per cent** 

Btld, that this agreement eonstitntea L. A O. partners. 

Certiorari. In Butts Superior Court. Decided by Judge 
Sfbeb. At Chambers. October, 1866. 

The question made bj this certiorari was, whether the fol- 
lowing instrument created a partnership between the par- 
ties thereto, under the firm name of Lummus & Onnn, so 
as to enable Ounn, after the death of Lummus, to sue for 
debts as surviving copartner. It was admitted that they 
held themselves oat to the world as partners, and did a mer- 
cantile business in the firm name of Lummos & Gunn. 

"Georgia, ) 

Butts county, ) 

"Articles of agreement between Comeliua 

" Lummus, of said county, and Jesse T. Gnun, of said 

"county, this, the 16th of November, 1869. It is agreed 

" between the parties Cornelius Lummus have the right 

"to use the name of each other as a firm name; and I, the 

"said Jesse T. Guon, do grant that C. Lummus have the 

" right to go to any of the wholesale markets and purchase 

" goods and sell the same at the house and place known as 

" Worthville; and I, Jesse T. Gunn, do this for the benefit of 

" 0. Lummus, not claiming any of the profits arising from 

" the sale of any goods or articles sold at the above named 

"place; and all money furnished to enable the said firm , 

" Lummus & Gunn, to each other, shall be held at the rate 

" of seven per cent. Signed in the presence of each other, 

" and the above to exist for the term of two years. 

C. LUMMUS, 
Test : J. W. Swank." JESSE T. GUNN. 
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The suit carried up by certiorari was brought in the 
County Conrt by the defendant in error, as surviving co- 
partner, against the plaintiff in error, on an account in favor 
of Lammufi & Gonn. 

The County Conrt having awarded a non*suit, ou ^he 
ground that there was no partuership, the Superior Conrt, 
on hearing the certiorari, reversed that judgment; and this 
reversal is now complained of as error. 

Dotal & KtrNNAixy, for plaintiff in error. 

Hall & THXTBHAiir, for defendant. 

LUMFKIK, C. J. 

This case all turns upon the construction of the articles of 
partnership drawn up between Lummus and Gunn. Does 
this constitute them partners! If so, of course Gunn, as 
survivor, has the right to collect the assets and to discharge 
the liabilities of the concern. 

We answer, they traded by agreement nnder the firm 
name of Lummus & Gunn, thus holding themselves out to 
the world as partners. Lummus was authorized to purchase 
a stock of goods in the firm name in any wholesale market, 
and dispose of them at retail at Worthville. Each is to be 
paid interest on cash advanced to the firm ; and, in fact, we 
do not see room to donbt the character of this contract. It 
has not all, to be sure, but most of the elements that enter 
into every contract of this kind. Gunn is not to participate 
fai the profits, but he is liable for the losses. 

We cannot do otherwise than afiirm the judgment of the 
Conrt below. 

Judgment affirmed. 
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Jaoob Coscas, (a person of color) plaintiff in error, vs. Ishah 

Eeddish, defendant in error. 

[1.] The Oi^inary has no power to apprentice a colored chUd who retides iftUi and la mala- 

talned by Us father, the father being a resident of theconntyand able to anppoct ihe 

child. 
[9 ] The Act of 18M, toaching apprentices, eonetmed. 
[8.] If a cbila not snttlect to be so dealt with, be bonnd ont by the Ordlnaor, the Indentorcs 

of apprenticeahip will form no obstacle to restoring the child to its parent by writ of 

Babea4oorpu9 

Saheas Corpus. Tried before Judge Sessidks. Septem- 
ber, 1866. 

The plaintiff in error, while a slave, took for his wife an- 
other slave, his owner and hers both conseoting, and recog- 
nized her as such for many years ; during which time she 
bore five children, one of whom was a boy, Henry, now 
thirteen or fourteen years old. He then abandoned this wo* 
man, and took up with another ; after which, the mother of 
Henry died. Henry became the slave of the defendant in 
error, and after emancipation, remained with him nntil 
about September, 1865, when he left and went to the plain* 
tiff in error, claiming and recognizing him as his father. 
From that time forth he resided with his father in A.ppliBg 
county, and was, by his father, (a man of good character for 
honesty, industry and morality, and abundantly able to sap- 
port his family,) kept and maintained. 

In May, 1866, the Ordinary of Appling county, without 
the knowledge of Henry or of his father, bonnd out Henry 
to the defendant in error, as an apprentice ; and indentuies 
of apprenticeship were executed by the Ordinary and the 
defendant in error, in which the Ordinary recited, as the 
grounds of his action, that it had been mado to appear to 
that Court that Henry was without any parent residing in 
that county, and without means for his support and edu- 
cation. 

At the time this was done, Henry's father was, in facty re- 
siding in the county, and Henry with him ; and it remained 
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thos until September following, when the defendant fined 
out a writ of habeas corpus to acquire the cnstody of Henry. 

At the hearing of the writ, Judge Sessions held that as 
the indentures of apprenticeship were executed by a Court 
^ of competent jurisdiction, he could not set them aside; and 
he therefore awarded the custody of the boy to the defend- 
ant in error. 

This judgment is complained of. 

Qauldemt, for plaintiff in error. 
KiCHOLLS, for defendant. 

Habbis, J. 

The Act of the Legislature of Georgia, approved 17th 
March, 1866, entiled, An Act to alter and amend the laws of 
this State in relation to apprentices, was evidently designed 
to make provision for that large class of persons in our 
midst (colored minors) who, by the results of the civil war, 
have been thrown upon society, helpless from want of pa- 
rental protection, want of means of support, inability to earn 
their daily bread, and from age and other causes. It was 
the imperative duty of the Legislature to make provision for 
this portion of our people, to give them the full protection 
of the law, and prevent their becoming bardensome upon 
the industry of the country. 

The spirit of this act is wise, just, and hunaane, and com- 
prehends, alike, the white and black, without discrimination. 
It is, moreover, clear and perspicuous, and should be en- 
forced in good faith ; and under color of its provisions, public 
fnnctionaries should be vigilant in preventing any one, un- 
der the name of master, from getting the control of the labor 
and services of such minor apprentice, as if he were still a 
slave. It should^e borne always in mind, and at all times 
should regulate the conduct of the white man, that sl&very 
is with the days beyond the flood ; that it ia prohibited by 
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the Oonstitutioa of the State of Georgia, aod bj that para- 
mount authority, the Constitation of the United States ; and 
that its oarUmtcanoe vnil not hy any honest public fxmctioMiry 
he tolerated J under the forme of law or otherwisej directly or 
indirectly. 

The Act referred to never contemplated the apprenticing 
of a colored minor whose father or mother were alive, reu- 
dent in the same conntj of the minor. When the parents 
are dead, and the profits or income of their estate are insuf- 
ficient for the support of the minor, then, and in such case, 
the Ordinary may bind out the minor as an apprentice. So, 
also, when the parents of a minor reside out of the county 
in which he resides, and their means are insufficient for his 
support, the Ordinary may apprentice the minor. The law 
iurther enacts, that in all cases where the parents are, from 
poverty, infirmity, from disease or old age, unable to sup- 
port their minor children, the Ordinary is authorized to 
bind out the minor children of such parents. 

The testimony in the record, not simply shows an entire 
want of jurisdiction of the Ordinary in this case, but the 
strongest reasons why he should not have yielded to the 
wish of Beddish to have the boy Henry apprenticed to him. 

Let the judgment be reversed. 



Tendebson Smfth, Execntor of James Langfordj deceascid, 
plaintiff in error, vs. Sampson Bbll, defendant m error. 

[1] K pkintUi; by paying cost, pntent and fiitara, into Oowti and udgftkog an Ids t»* 

terott in the c«te, may become a eompetent witaeea. 
[SJ Sadi aaslgiiiDeDt may be eomplete i by depositing Is ConrC the laatnimeiit mahtav 

it, in the abeence of the aaaignee, whoae acceptance wlU be preaomed. 

Action. In Webster Superior Court. Tried before Judge 
Olimkm. September Term, 1866. 



I 
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The plaintiff is the Executor of the will of James Lang- 
ford, deceased. At an Executor's sale, early in the year 
eighteen hundred and fifty-five, Henry Weaver purchased 
two negroes, at the price of thirteen hundred dollars. The 
terms of sale were credit till Christmas thereafter, with two 
secnrities.' 

Suit is now brought to hold the defendant responsible on 
his promise to stand Weaver's security. 

McIntosh, February 8d, 1855. 
Mr. Tekderson Smtth, Esq. : 

Sir — If Henry Weaver should purchase any of the negroes 
of Langford's estate, I expect to stand his security, if he de- 
sires it, and will be taken, and I shall not be present on your 
sale day, but will attend to it at any time. 

Yours, with respect, 

SAMPSON BELL. 

The plaintiff offered himself as a witness to prove that he 
demanded of Bell to become the security of Weaver. The 
defendant objected, on the ground that the plaintiff was in- 
terested in the event of the suit. Plaintiff showed a receipt 
from the Clerk of the Court for fifty dollars, for all costs that 
had, or might accrue — a release, signed by himself as Exe- 
cutor, to himself as an individual, from all costs that had, or 
might accrue — a release, by himself as Executor, to the lega- 
tees under the will, from all commissions or other charges on 
account of any recovery in this case; also a release from 
Stanford & Miller from all liability for attorney's fees in this 
case; and proved that he had settled in full with all the leg- 
atees, except Benjamin M. Langford. As to him, plaintiff 
assigned to one Tullis, his administrator, all interest he 
might have, by reason of any recovery from Bell in this 
case. This assignment was subsequent, in point of time, to 
the objection to the competency of the witness, and was 
made without the knowledge or acceptance of Tullis. 

Plaintiff also read an exemplification of an Equity case in 
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Marion Saperior Court, wherein Tnllis, m administrator, waa 
plaintiff, and Smith, as executor, defefodant, for the recovery 
of his intestate's distributive share of the estate of James 
Langford, deceased, and a decree therein in favor of SoiitiL 
The Court sustained the objection to the competency of 
the witness, on the ground that he might be liable to the 
legatees of James Langford, deceased, and plaintiff in error 
excepted. 

Blahfobd & MnxiK, for plaintiff in error. 

McCay & Hawkihs, for defendant. 

LUMPKIK, C. J. 

The only question in this case is as to the competency of 
Smith as a witness. That he was originally disqualified, 
both as party plaintiff, and on the ground of interest, may 
be conceded. The question is, has he taken such steps, as 
to restore him to competency. He has deposited with the 
Clerk money sufficient to discharge past cost, and to cover 
any future cost. He has released the defendant from liabili- 
ty for cost. He has settled in full with the legatees of Lang- 
ford's estate, even to the including of the note, which is the 
subject of this controversy. The paper as it now stands is 
his. He has assigned his interest in the claim to Tullis, 
adm'r. of Langford. The Court still rejected him. Is he 
competent t We think so. CocUj Sec. 3785. 

We doubt not, before this Court again sits in this capital, 
if it ever does, all this machinery to qualify a party to swear, 
on account of his interest, will be done away with, and 
probably the defendant, as well as the plaintiff, will be en* 
titled to his oath. This is my hope, at least. Ko State In 
the Union has taken a step backward which has tried the 
experiment; neither has England; thus demonstrating by 
experience that progress in this direction works well. 

Judgment reversed* 
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The State of Geobgia, defendant in error. 

[%} Brtsr eanaot Iw M^gnad oathe T«vdi«t, u oo^lrtryto erldiMt, qoI«u a siotk» tot 
ft oew triftl wsa made in the Court below. 

JV\ The Ceort need fire in cbnrge to the Jury only that portion of the |Iaw of homletde 
made ai^Ucahle by the flMta to the caoe. 

[S ] The onlMlon to ofaarge a daoae of the Code which could not benefit defendant, le no 
gtmind ibr complaint by Itfm. 

[i.] If (he Goart 031U anything in charging the lory which la deemed material, dpmuel 
shonld snggeet each additional charge aa may be desired. 

[&] Tale Oomt will not control the dlaoretion of the Court below in imporing penalttoa 
i>r olmea, nnleta in eaeee of ilagraat abase. Whether ntch diacretion la anl^ect to con- 
trol at an, when exercised within the limits prescribed by statute ? Query ? 



Aaaaalt, with intent to Murder. In Marion Superior 
Court. Tried before Judge Wobbill. September Term, 
1866. 

The plaintiff in error was found guilty and sentenced to 
the penitentiary for ten years. He made no motion in the 
Court below for a new trial. 

His counsel argued to the jury that they were judges of 
the law as well as of the facts, but did not request the Court so 
to charge, and the Court gave no charge on that subject. 

The errors assigned in the Supreme Court are, that the 
verdict was contrary to evidence and the weight of evi- 
dence ; that the Court did not give in charge the several 
grades of homicide ; that the Court gave a portion of sec- 
lion 4230 of the Code in charge, and omitted to charge that 
part reading as follows : ^'And it must appear, also, that the 
perscm killed was the assailant, or that the slayer had really 
and in good faith endeavored to decline any further strug- 
gle before the mortal blow was given ; " and that the sen- 
tence of the Court was for a longer term of imprisonment 
than the facta of the case demanded. 

HiNTOH and Eulm, for plaintiff in error. 

Fbabodt, Solicitor General, for the State. 
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Walkeb, J. 

[1.] BTo motion for a new trial having been made in th? 
Court below, this Court cannot consider whether the ver- 
dict was contrary to the evidence or the weight of evidence 
or cot. 

[2.] The third ground of error complained of ib, that the 
Court did not give in charge the several grades of homicide. 
In looking into the bill of exceptions, we are satisfied that 
the Court charged upon the several grades of homocide so 
far as the facts in the case were applicable. This is all that 
was necessary. Keener V8. The State^ 18 Oa. JS. 230. 

[3.] The omission of the Court to give in charge the lat- 
ter portion of section 4230 of the Codeis complained of. For 
what reason, we are unable to uuderstand. No sufficient 
one was suggested why the plamtiff in error should com- 
plain of such omission ; for that certainly could not have 
benefited him. But, in relation to both of these grounds of 
complaint, we have to say that no request was made of 
the Court to give in charge the several grades of homicide, 
or the omitted portion of section 4280. 

[4.] It is the duty of counsel, if tliey think the judge has 
omitted anything which should be given in charge, to call 
his attention to such omission, and thus procure his decision 
upon the question whether it should be charged or not. In 
this way the question can be m^ch more properly consid- 
ered by this Court. The last ground of error is stated in 
these words : '^ Because the Court, in the exercise of a dis- 
cretionary power, imprisoned for a greater length of time 
tlian the facts of the case demanded." It is not pretended 
that the Court exceeded the time allowed by the statute, but 
that, under the facts of the case, the plaintifi in error should 
not be so long confined in the penitentiary as the time im- 
posed by the Judge. Whether a case might possibly be pre- 
sented in which this Court would control the discretion of 
the Court below, as to the penalty imposed upon one con vie* 
ted of crime, it is unnecessary now to decide. The incHna* 
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lion of oar mind is against the power to review snch action- 
We are inclined to hold that the imposition of penalties, in 
most cases, is by law devolved npon the Courts below, to be 
exercised according to their discretion, limited by the law- 
making power within certain boonds. Waiving this point, 
however, we are satisfied that the discretion in this case was 
properly exercised, and we feel no disposition, if we bad the 
power, to control it. 
Judgment affirmed. 



O. S. Mandbville, plaintiff in error, vs. Jambs F. Makdb- 

viLLB et. al., defendants in error. 

[1.] Wh«re one peiiUona th« Ordliury fortottenof adnlnitknftion andpiftyi that ardtation 
belaaned, and a oomaI ii fllei by the heirs at law, and thli, by consent of ]>aities, is 
tried, and the Ordinary*! Judgment is against the petitioner, and the latter appeals 
thereftiim to the Superior Court, it is too late, when the canse is l>efore the Jnry on 
the Appeal trial, for the petitioner to c^ In question the regularity of his original 
appllcatloo and the doe publication of citation founded thereon. He la estopped 
fhMn so doing. 

[t ] Ifottera of administration may be denied the original applicant, and be granted to 
another person ; and to do this, no tteth citation Is necessary. 

[S.] Where a majority of the next of kin select, under the Oode, a fit ])erson for ad- 
miniakmtor, the Ordinary must appoint him. 

Caveat. In Clay Superior Court, on appeal from the Or- 
dinary. Tried before Judge Clabkk. June Term, 1866. 

On the first day of September, 1865, G. S. Mandeville, 
applied to the Ordinary of Clay county, to issue a citation 
of his intention to administer on the estate of Charles G. 
ManddVille, formerly of said county, deceased. 

On the 2d day of October, 1865, the defendants in error, 
six of the heirs at law, and two-thirds of those inter* 
eeted in the distribution of the estate, filed their caveat 
to the granting of letters of administration to the petitioner, 
on the grounds : 
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1 . Becaaee each of the careatorB is as much entitled to 
administration of the estate, as the i^plicant; and they ob- 
ject to him for reasons which hare recently transpired in a 
partial division of the estate by consent. 

3. Because all of the caveators select and prefer James F. 
Mandeville, a son of the intestate, and a distributee of his 
estate, as administrator. 

At the March Term, 1866, of the Court of Ordinary, the 
parties agreed, in writing, that the case be tried before the 
Ordinary. 

The Ordinary awarded letters to James F. Mandeville. 
G. 8. Mandeville entered an appeal. 

On the trial counsel for plaintiff in error requested the 
Court, in writing, to charge as follows : 

" If it appear by the testimony of the Ordinary that 
granted the letters of administration (the record being silent 
on the subject) that no application for letters was made to 
him, and that no citation was published according to law, 
then, the letters were illegally granted." 

The Court refused to charge as requested, but did charge: 

^' If you are satisfied, from the evidence, that the counsel 
for Gerard S. Mandeville and for the caveators entered into 
a written agreement that the case (caveat) should be tried 
before the Ordinary, then, by virtue of that agreement, the 
Ordinary might proceed to decide upon the application of 
Gerard S. Mandeville, and upon the whole subject of ap* 
pointing an administrator, whether there had been any legal 
citation or not ; such aiirreement would amount to a waiver 
of the preliminary iteps by which the application is usaally 
brought before the Ordinary, and Mandeville, who consented 
to have his application tried, cannot now object that his ap* 
plication was not properly before the Court ; " and oouned 
for plaintiff in error excepted. The jury returned a verdict 
in favor of James F. Mandeville, caveator. 

Plaintiff in error moved fur a new trial upon the grounds: 

l-^S. That the ve];dict was contrary to law ; contrary to 
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the evidence ; decidedly against the weight of evidence ; and 
withoat evidence. 

4-6. Because of the refusal of the Court to charge as re- 
qaested, and of the charge as given. 

The C3ourt overruled tlie motion, and plaintiff in error ex- 
cepted. 

DouoiiAss, Apfldcg and Hood, for plaintiffs in error. 

ToBNiPSBED, for defendants. 

Habsib, J. 

[1 ] la looking through the record ih this cause, we are 
unable to perceive the shadow of a reason for this Court 
being troubled as it baj been by the litigous spirit which 
characterizes the conduct of plaintiff in error in this whole 
matter. 

He was an applicant, as it appears by his petition, to the 
*Court of Ordinary of Clay county for letters of administra- 
tion on his father's estate, and prayed therein that a citation 
should issue, calling on distributees and others interested, to 
show cause why they should not be granted to him. In Oc- 
tober there^ter, six of the heirs at law, standing in equal 
degree of relationship to intestate with himself, filed, in 
writing, their caveat against the grant to him of administra- 
tion on their father's estate, for reasons therein stated ; and 
iu that paper they allege that they prefer, select and make 
ehoiee of James P. Mandeville, defendant in error, one of 
the sons of intestate, as most suitable and best qualified to 
receive letters and administer on the estate. This caveat, 
amoDgat other things, recites that '^ the citation of the late 
Ordinary, at the instance of Gerard S. Mandeville, having 
heen puMished in the ^ Outhbert Reporter^ oaUing ttpon, etc.y 
etc:' 

At the March Term, 1866, of the Court of Ordinary, we 

find an agreement stated thus : '^ Gerard S. Mandeville, ap- 
16 



246 SUPREME COUBT OF QEOKttlA. 

HandoTlUe ti. Maade^ille, tt. ftl. 

plioant for letters of administration on estate of C 6. Man- 
deville vs. Nancy Mandeville, and other caveators. We, 
the undersigned, by our attorneys at law, do agree and con- 
sent that the above stated case be trid before John 0. Wells, 
Ordinary of said CJonrt" 

Signed for the parties hy their respective atiamei/s. . 

In the face of these facts appearing in his transcript of 
the record, the plaintiff in error now says there was no- ap- 
plication for administration — no citation published by the 
Ordinary — and gravely asks this Court to pronounce the 
grant of administration to Jas. F. Mandeville illegal, ^^ €t8 
the record is silent on the subject ; " that is, that the record 
does not show an application for administration, and the 
issue and publication of a citation by the Ordinary. Silent 
indeed ! The record shows that he applied for administrap 
tion ; it shows, by his agreement to try the merits of hia 
application and caveat to it, his admission that a citation, at 
his instance, was published. That citation produced the 
caveat — the caveat filed made an issue — a suit — and the 
agreement referred to recognizes a regular suit by the state- 
ment of the case — ^its nature — and by the provision for a 
trial of that suit by Mr. Wells, who, having been previously 
an attorney at law for one of the caveators, would have 
been disqualified to sit as Judge but for that consent. 

The plaintiff in error is most clearly estopped by these 
acts and admissions from questioning here the lenity of the 
proceedings of which he complains. 

[2.] The law does not prevent or prohibit administration 
from being granted to any one but upon his di/reet personal 
application, and the issue and publication of a citation ac- 
cordingly. On the contrary, to avoid delay and other incon- 
veniences which such a course would occasion, it distinctly 
authorizes, whenever there has been an application and cita- 
tion published, that the Ordinary may grant administration 
to a person other than the applicant. It docs not require a 
new application — a new OitatfoD, See (?<w?^ p. 472, seeiifnk 
3464. 



1 
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ThiB provision of the Code ia an answer to the objection 
that Jaa» F. Mandeville made no application for administra- 
tion, and that no citation, at his instance, was published. 

[3.] Again, whjr does the plaintiff in error, with snch vex- 
ationB and bootless pertinacity, continue the straggle for the 
administration t A majority of the heirs and next of kin in this 
case, and interested in the estate, and capable of expressiug a 
choice, haying, in writing, selected and made choice of their 
brother, Jas« F. Mandeville, the Ordinary was required by 
law to appoint him. In 9uch oase^ the Ordinary has no dis- 
ordian whatever. See OodSyp. 471, section 2461. 

The Ordinary did right in appointing Jas. F. Mandeville, 
and the special jury trying the appeal did right in confirm- 
ing the judgment of the Ordinary ; and, perceiving no ma* 
terial error in the Circnit Judge, in his refusal to charge as 
desired by the plaintiff in error, or in the charge given to 
the jury, we have no hesitation in affirming the judgment 
rendered. 

Judgment affirmed. 



Eliab Oabbib, plaintiff in error, vs. The State of Geoboia, 

defendant in error. 

[1] TIM change «r Ui« Gout WM not on an Mnimed state of Acta, bat upon the erldenco. 
[S] The •Yldenoe shoved a wrongfbl taking bj the prlaoner. 
[8] The erideoce ehowed that the proiecator waa deprtted of the poBseHton. 
[4] There waa mere than an attempt to steal; the laioeny iras eoosommated. It is imma- 
terial that prisoner held possession bnt a short time. 

Simple Larceny. In Dougherty Superior Court. Motion 
for new trial. Decided by Judge Cole. June Term, 1866. 

Mndenee submitted ly the State. 
Turner A. Cleem9% mvs: He knows the prisoner— first 



248 SUPREME COURT OF GEORGIA. 

OurrlB V9. The State. 

saw him the forepart of the day the horses were stolen. 
Aboat two months since they passed witness' house ; on re- 
turning, stopped at witness' house, as his hands were going 
to work ; appeared to watch the mnles particularly ; pro- 
posed to sell witness a mule ; witness did not want the mole, 
as he knew it ; saw them talking with the boy Lewis ; aooD 
they left, and Lewis went to his work. 

Witness had a sorrel horse, and a. dark colored horse mule 
taken from him. The mule worth $225, and the horse $125. 
After witness saw the man in consultation with Lewi& wit- 
ness sent over to Albany after the Sheriff, who oame about 
dark, and went down to the bridge and saw the horse and 
mule in possession of the prisoner and another. They had 
taken the harness off of their own mule, and were pulting it 
on witness' mule, and were about hitching witness' mule to 
the buggy. When we went up, Mr. Kemp caught prisoner 
by the collar ; took him and carried him to jail. The mule 
belonged to witness. This transaction occurred on the 6th 
day of April, 1866, in the county of Dougherty. 

Crou-ecoammed, — The mule and horse were taken from 
witness' lot. Did not oppose or give his consent to the mule 
going out of his lot. Told the nes;ro that he should have 
nothing to do with the matter, one way or the other. Saw 
the mule after he was taken out of the lot, in possession of 
the prisoner ; followed the walk of the horse and mule going 
down the road. Told the negro, he, witness, should have 
nothing to do with his taking the mute. Witness said to the 
negro that he would not alter their bargain. Did not see 
the horse and mule taken out of the lot, but believed 
when he followed, that they were his. Baised no objection 
to their going out of the lot. , After the prisoner had left the 
negro, witness told him that he,' witness, should have noth- 
ing to do with it. Witness sent for Mr. Kemp to see wheth- 
er they should be carried or not. They were to be car- 
ried that night. Witness could have prevented the negro tak- 
ing any the mules if he had taken his gnu. Told then^ro to 
carry out the bargain he hci4 made with the prisoner ; told 
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Kemp what the negro had said to him, witness, and asked 
Kemp to go with him and see whether he did or not. The 
boy Lewis carried the horse and mule to the prisoner. Lewis 
was at the time in witness' employment. 

James W. Kemp^ says: On Friday evening Mr. Helms 
came to him, and he went over to Mr. Cleaves' — ^got there 
abont dark. After tea witness and Mr. Cleaves came down 
to Lemack's, who went with them. Saw the prisoner about 
harnessing Mr. Cleaves' mnles ; prisoner had all the har- 
ness on, except the breeching, and he was putting that down 
when witness grabbed him. He started to run as witness 
canght him. Took prisoner and brought him to jail. Found 
a bnggy and mnle and sorrel horse in their possession. The 
horse was the property of Mr. Cleaves. 

OrosS'Sxamined.-T-HQ and Mr. Cleaves started off; witness 
with his shot gun. Mr. Cleaves told him of the arrange- 
ment. 

Upon this evidence the jury found the defendant guilty, 
but recommended him to mercy, and the Court sentenced 
him to imprisonment in the Penitentiary for the term of ten 
years. 

Prisoner's counsel moved for a new trial, on the following 
grounds, which were overruled by the Court : 

1. Because the Court erred in its charge to the jury in 
this: that if they believed, from the evidence, that the de- 
fendant procured another to steal the mules, or.>entered into 
a conspiracy with another to do the dbt, then he was equally 
guilty, as though he had done it himself. The foregoing 
charge being upon an assumed state of facts, and not war- 
ranted by the evidence. 

2-8. Because the jury found contrary to the evidence, in 
this : That there was no evidence of a wrongful or fraudulent 
taking, or any evidence showing that there was any inten- 
tion to steal. That there was no evidence that the prosecutor 
was deprived of the possession of his property. 

4. Because the jury found contrary to the charge of the 
Court, in this : That the Court charged that if there was only 
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an attempt to steal, and the crime was incomplete, then thej 
could not find the prisoner gnilty. 

5-6. — ^Because the jury found contrary to law and evi- 
dence, without eyidencci and against the charge of the Ck>iirt 

The refusal of ajnew trial is alleged as error. 

Stbozike & Smith and G. J. Weight, for plaintiff in error. 
Wabbbn, (Solicitor Gfeneral) for the State. 
Lumpkin, 0. J. 

[1.] We think the evidence fully warranted the first charge 
made by the Court. It is not made on an assumed state of 
facts. But the inference is legitimately drawn from the cir- 
cumstances, that a bargain was made between the prisoner 
and the boy Lewis, for the latter to take the property and 
bring it to him. ' 

[2.] Was not the testimony suflicient to show a wrongful 
and fraudulent taking, and the intention of prisoner to steal 
the property ? Why not make the trade in open day, and in 
the.presence of Cleaves, if honestly made with Lewis? Did 
the prisoner believe that the horse and mule belonged to 
Lewis ? Did he not know that they were theiiproperty of the 
employer t 

[3.] In reply to the argument that there was no evidence 
that the prosecutor was deprived of the possession, it is an- 
swered that it was removed from his lot and carried to some 
distance, in the early part of the night, and found in the 
possession of the prisoner, and that he was making arrange- 
ments to do something more, by substituting Cleaves' mule 
in the place of his own, by harnessing him to his buggy. 

[4.] The charge of the Court was right, and the jury found 
in conformity therewith, instead of contrary to it It was 
not merely an attempt to commit a larceny, but that attempt 
was consummated, as is shown by the proof offered. This 
is tlie old case of setting a trap to catch a thief, and sue* 
ceeding in doing it. 

Judgment affirmed. 
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6. W. Lanat and Johh W. Cox, administratorB, and Jeee-* 
MiAH LAfiSETs, et al., heirs at law of Chappell Cox, de- 
ceased, plaintiffs in error, tb. Wm. B. Stewabt and M. A. 
Stewabt, his wife, formerly the widow of Chappell Cox 
deceased, defendants in error. 

Vhe ntun of commisatonen to lay off dower m^j be conteated by the heln at law.^ Th« 
Act of 18CS giTea thia prlvile^ to all peraoaa iotereited. 

Assignment of dower. In Webster Superior Cburt. De- 
cision by Judge Claekb, September Term, 1866. 

William B. Stewart and M. A. Stewart, his wife, applied 
for dower in the lands of Chappell Cox, deceased, her former 
husband. 

The commissioners made their return, and defendants in 
error moved to make it the judgment of the Court. The 
plaintiffs in error traversed the return. The defendants in 
error moved to strike the names of the heirs at law out of 
the traverse. The motion was sustained, and the plaintiffs 
excepted. 

J. L. WiMBBRLY, and Blandford & Milleb, for plaintiffs 
in error. 

H. K. McCay and Willis A. Hawkins, for defendants in 
error. 

Hasbis, J. 

Upon the return of commissioners appointed to lay off 
and assign dower to Mrs. Stewart, formerly the widow of 
Chappell Cox, deceased, a traverse thereof, denying its fair- 
ness and that it was in accordance with law, was filed by 
the administrators of Chappell Cox and his heirs at law. 
When tiie case was called for trial, the applicants for dower 
moved to strike from the pleadings the names of the heirs 
at law as parties to the proceeding, denying their right to 
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be heard in contesting the claim ot applicants. The Court 
below sustained the motion, and this decision constitutes the 
error assigned. 

This case furnishes a striking illustration of a statute on 
this subject having been forgotten, or having escaped the 
attention of the counsel and of the Court; we mean the Act 
of 1863, which allows all persons interested to contest the 
returns of commissioners. 

Let the judgment be reversed. 



James C. JoHfrsoir, plaintiff in error, vs. John J. Allsh, de* 

fendant in error. 

The jadgmentof the Court in contUmlng or dlisolviiig an injooctlon, on the coming in 
of an aniwer, will not be controlled, except In a caae of manifeit abnse of dlseretien. 

In Equity. In Bibb Superior Court. 'Motion to Dissolve 
Inj auction. Decided by Judge Cole. At Chambers. Oc- 
tober, 1866. 

In September, 1866, Johnson, the plaintiff in error, filed 
his bill against Allen, alleging that Allen was guardian of the 
complainant's wife, and, as such, largely indebted to the 
complainant in right of his wife ; that the parties submitted 
the matter to arbitrators, who, in August, 1866, awarded to 
the complainant $3,547.63; that complainant was only 
awaiting the sitting of the Superior Court to have the award 
entered and made the judgment of said Court; that the se* 
curities to the bond of the defendant as guardian were in- 
solvent ; and that defendant, for the purpose of defrauding 
complainant and to prevent him from realizing the award, 
was, as complainant was informed and believed, attempting 
to sell and dispose of his plantation, crops, and stocky the 
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same being about his entire property, and that he would sue" 
ceed in this fraudulent design if not restrained by a Oonrt 
of Equity. 

Hie bill pray ed for an injunction restraining the defendant 
•from selling or disposing of his property or any part 
thereof" until the further order of the Court. 

The injunction was granted. 

The defendant answered the bill, and moved to dissolve 
the injunction. 

The answer admitted the rendering of the award, but al- 
leged that it was fraudulent, specifying in what the fraud 
confiisted, and praying that the award be set aside. It de- 
nied that the defendant's real indebtedness to complainant 
was more than $1,700.00. It admitted that early in the 
year, and up to about the first of March, the defendant had 
offered his property for sale, but with the sole and avowed 
view of paying all his debts, this one included, if the amount 
thereof could be agreed upon. It stated that since about 
the first of March, the intention to sell had been abandoned ; 
and that since the submisi^ion to arbitration, the defendant 
had made no otfer of sale, nor had such intention. 

The Judge dissolved the injunction, holding that there 
was no equity in the bill, or if any, that it had been sworn 
off by the answer. 

This is complained of as erron. 
PoB, for plaintiff in error. 
WnrrrLE, for defendant. 



Walker, J. 

The judgment in this case is affirmed, because there is no 
such abuse of the discretion of the Court below as to re- 
quire this Court to interfere. The continuing or dissolving 
an injunction, on the coming in of the answer, is for the 
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saund discretion of the Court below, and this Court will not 
control this exercise of this discretion, except in a case of 
manifest abuse. 



Judgment afBrmed. 



William H. TcrRNB», Jno. T. Howabd, and Jamks HjamKR- 
SON, plaintiffs in err jr, vs. Samitel D. Ibmtin, administrator 
de bonis non, defendant in error. 

[1.] If the deflBttdut |n fl. te. hM ramoTed hU prapert^Ti titer Judgment, from the comity 
of hii reiidenct to another, it ii ground for procetding with the fl. fa. the same aa if he 
la aboat to remove it, and the caae oomei Ailly within the spirit of the exception of the 
late Oonvention. 

1%.} The plaintiff need make no affidavit to entitle hhn to hare a levy made on the groond 
that the defendant la within the exception to the Ordinance. 

[8.] The defendant may file an affidavit to arreat the IL fa., if he dedrei to eontroTett the 
ihct of hii caae fhUing within the exception to the Ordinance. He may bring an action 
of treepaaa for aa illegal levy, but this le not the only remedy. 

Illegality. In Terrell Superior Court. Decided by Jndge 
Clabke. September, 1866. 

• 

On the 20th January, 1866, Samuel D. Irwin made affida- 
vit : That, as administrator de bonis non of Thomas J. John- 
ston, deceased, he controls two fi. fas. against the plaintiffis in 
error, who reside in Terrell county, where judgments were 
obtained ; that thirty-five bales of cotton marked " S & T," 
subject to said fi. fas., have been removed from the county 
of Terrell, and are now stored in the warehouse of Hamlin 
J. Cook ; and affiant has reasons to apprehend their sale or 
removal, unless the same are levied upon by said fi. fas. 

Irwin pointed out the cotton, and the Sheriff of I>ongh- 
erty county levied both fi. fas. upon it on the 25th January, 
1866. 
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On the 2nd day of March, 1866, W. H. Turner interposed 
hig affidavit of illegality on the groands : ' 

1-2. Because he was only seonrity on the written obliga- 
tion upon which judgments were obtained ; that plaintiff 
(in fi. fa.) levied attachments on property enough of the 
principal to pay the debt ; bond and security was taken for 
the forthcoming of the property attached, and suit is now 
pending on the bond. The ^ect of this is to discharge him 
as security, at least until the payers of the bond are sued to 
insolvency. While suit is pending on the bond, the plaintiff 
(defendant in error) cannot pursue his remedy against the 
afliant, the law not allowing two actions in the same Court 
at the same time between the same parties, founded on the 
same subject matter. 

3. The lien having been fixed upon the property of the 
principal by the action of the plaintiff (defendant in error), 
xsannot be discharged to the prejudice of the security. 

4. The interference of the security on the bond aforesaid 
having operated to the prejudice of affiant without his 
agency, makes them first liable. 

5. A levy on the property of the principal sufficient to 
satisfy the debt is a discharge as to the security, and prop- 
erty in this for that purpose is still in the custody of 
the law, and must be subjected to the payment of the same. 

6. Affiant was not within the exception of the Ordinance 
of the Convention so as to warrant a levy and sale of the 
property. He had merely carried it to Albany for storage 
in a warehouse ; was not proposing to sell it at the time of 

the levy, nor had he before. 

« 

Amended affidavit of Turner. 

1. Under the facts stated in plaintiff's (defendant in error) 
affidavit, the levy upon said cotton was illegaL 

2. It does not appear in the affidavit that affiant removed 
the cotton from Terrell county. 

3. At the time of the levy, affiant had property in the 
county, unincumbered, subject to the fi. fas., and more than 
enough to pay them off. 
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4. The cotton was not removed to Albany for the parpose 
of avoiding the fi. fas., or in any wise to defraud plaintiff. 
It was not his intention to remove the cotton from Albany ; 
it was placed there for storage. 

At the hearing, connsel for plaintiff in error moved to dis- 
miss the levies npon the ground that the affidavit of the 
plaintiff (in fi. fa.) was not in compliance with the ^provis- 
ions of the Ordinance of the State Convention re-enacting 
the so-called stay law. This motion was overruled by the 
Oourt on the ground that the affidavit was in substantial 
compliance with the stay law. The Court also overruled 
the affidavit of illegality, and ordered the Ji. fas. to proceed; 
and this ruling is alleged as error. 

Yason & Davis and Hood, for plaintiffs in error. 

Lyon & Ibvik, for defendant in error. 

' Lumpkin, C. J. 

[1.] On the first of November, 1865, the Convention 
passed an Ordinance to prevent the levy and sale of prop- 
erty of debtors, except in certain specified cases, among 
which was this : ^* Where the defendants are about to remove 
their property beyond ihe limits of any county in this State." 
Irvin's executions were levied 80th January, 1866, isanifig 
on judgments dated 7th December, 1866*— the plaintiff mak- 
ing affidavit that the property had been removed, since the 
rendition of the judgments, from Terrell county, where it 
was produced, to Cook's warehouse, in the city of Albany, 
and, as he had reason to apprehend, it would be removed 
from thence and sold. 

This affidavit of the plaintiff, it will be perceived, is not 
required to be taken by him before he is entitled to levy. 
He acts upon his own judgment and responsibility. If the 
property is not subject, the defendant can bring trespass, or 
the debtor can file his affidavit of illegality, and have the 



MILLEDGEVILLE, DECEMBER TEUM, 1866. 257 



Tnrn^, et al. tb. Irwin. 



Usae tried — I mean, of course, under the Btay hindrance of 
the Convention. The plaintiff, however, made his affidavit 
as preliminary to the levy, and the defendant, after the pass- 
age of the stay law, amended his affidavit, inserting addi- 
tional facts ; still, he admits the removal of the cotton from 
Terrell county, where there were depots and places of deposit 
for cotton, to Albany. 

Upon the facts thus presented by the affidavit of the 
plaintiff and counter-affidavit of the defendant, the Court 
decided that the words of the stay Ordinance, to-wit, that 
the debtor " was about to remove his property without the 
limits of the county," were substantially complied with; 
and that is the only question excepted to, and which we are 
called upon to review, the other questions being expressly 
waived in the argument. 

We consider that tlie removal of the cotton, after the ren- 
dition of the judgments, under the facts and circumstances 
of this case, was such a removal, under the Ordinance, as 
entitled the plaintiff to make tlie levy; and the defendant, 
conceding the facts, instead of going before a jury, upon an 
affidavit of illegality, left the law of the case to be decided 
by the Court. 

As the stay law was passed before the cotton was sold, 
the amended affidavit of the defendant was evidently in- 
tended to avail himself of its provisions, not, indeed, to in- 
sist on the constitutional competency of the Legislature to 
pass that law ; (that question is clearly not in the record, 
nor was it passed upon by the Court below,) but to take 
himself out of the exception provided by that Act. There 
is one fact as to putting himself under the stay law : the de- 
fendant did not give or offer to give the bond required by 
that Act, in order to suspend the sale. lie is not, therefore, 
entitled to its benefit. 

As to tlie constitutionality of the stay law, it is natural 
that the profession and the people should be anxious to know 
how the question will be decided by this Court. We again 
repeat) sufficient unto the day is the evil thereof. For my- 
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self, I flhould look upon it as a misfortane to decide it either 
way ; still, when it comes, if come it must, we hope to meet 
it as best we may, unflinchingly, I hope, in the discharge of 
duty, considering, however, that the delay in the meantime 
subserves the best interest of the country, both as regards 
the creditor and debtor classes. How many claims have 
been compromised since this subject was first agitated f and 
this process is constantly going on. One propitious season 
would so far relieve our impoverished people as to allay 
much of the excitement that has hitherto agitated the conn- 
try. More than four-fifths of a century have elapsed since 
the Oonstitution of the United States was adopted. In that 
time, there have been State decisions both for and against a 
stay law ; and yet, strange to say, no appeal has been taken 
to the Supreme Court of the United States. That qaeation 
has never, as yet, been directly met and ^adjudicated by that 
tribunal It would ill-become us to step out of the way to 
decide it under such circumstances. At best, it would be 
but the individual opinion of the members of the Oourt, 
and not the judgment of the Court itself. 

Judgment affirmed. 



Jaiocs J. Ford and Bill & Gaskh^l, plaintiffs in error, vs. 
Andrew T. Finhet, defendant in error. 

One taking a bond for tttiM 1>7 asdgomeot, iuid«r a contract to pay tho pwrnhaaa 
money due to the orlgiaal Te&dor, may be compelled by a Court of B<pdlif to pesfium 
bit contract. Ith not a parol promiM to anewer for the debt of another ; nor Is it a 
parol contnct Ibr the lale of land. 

In Equity. In Fulton Superior Oourt. Demurrer. De- 
cided by Judge Warner. October Term, 1866. 
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Ou the Uth of September, 1865, Ford, Bray & Co., a 
copartnership of which James J. Ford, one of the plaintiffs 
in error, was a member, purchased of Bell & Gaskill, the 
other plaintiffs in error, a lot in the city of Atlanta, giving 
their three promissory notes therefor, dne respectively the 
first of January, the first of April, and the fourteenth of 
August, 1866, and taking a bond for titles to be made by 
Bell & Gaskill when all the said notes should be paid off. 
Under this purchase. Ford, Bray & Co., went into possession 
of the premises, and then sold out to Ford & Finney, an- 
other copartnership, composed of the said James J. Ford 
and the defendant in error, Andrew T. Finney. Ford, Bray 
& Co. transferred to Ford & Finney the said bond for titles, 
and the latter firm undertook and agreed with the former 
to pay off the said notes to Bell & Gaskill. Under this ar- 
rangement. Ford & Finney entered into possession of the 
lot, and commenced building thereon. yThen the building 
was nearly completed, to-wit, on the 2d of January, 1866, 
Ford sold out his interest to Finney, transferring to him the 
bond for titles, and leaving him in the sole possession and 
ownership of the premises. Finney gave Ford, for his in- 
terest, about four hundred dollars, besides agreeing with 
him to pay off the said notes to Bell & Gaskill. After this, 
Finney obtained a policy of insurance on the building. The 
building was destroyed by fire, and the money due on the 
policy was collected by Finney. 

Finney failed to pay anything upon the notes to Bell & 
Gaskill, and after they all matured, and two of them were 
placed in suit against Ford, Bray & Co., the makers, and 
threats had been made by Bell & Gaskill to sue on the third 
also, Ford filed his bill against Finney, (amending it subse- 
quently so as to make Bell & Gaskill complainants with 
him,) in which he alleged the foregoing facts, and moreover, 
that Bell & Gaskill were able, ready and willing to execute 
to Finney good and sufficient titles in fee simple to said 
premifies, upon the payment of said notes ; that Ford had 
repeatedly requested and urged him to pay the same ; but 
that he utterly failed and refused so to do. 
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The bill prayed that Finney might be deoreed to speoifi- 
caljy perform his contract with Ford by paying off and dis- 
charging said notes, and for discovery and general relief. 

Finney, the defendant in the bill, demurred to it for want 
of equity, and because the contract set forth, not being in 
writing, was not such as a Oourt of Equity wiU enforce, and 
because the complainant Ford, did not show himself to be 
in a condition to perform the same on his part. 

The Court sustained the demurrer and dismissed the bill. 
To this the complainants excejpted. 

CoLLiBK & Horr, for plaintiffs in error. 

Hammond & Mynati, for defendant. 

Walker, J. 

The very .learned Judge who presided in this cause dis* 
missed the bill on the grounds, as we understand, that the 
contract between Ford and Finney was such as could not be 
enforced, being obnoxious to the statute of frauds. Code^ 
860. 1952, clauLse 2. We think he erred. In the first place, 
we do not think Finney made any ^^ promise to answer for 
the debt default or miscarriage of anotlier." The contract, 
as we construe it, is this : Ford sells his interest in the city 
lot to Finney, and, in consideration of the written assign- 
ment of tlie title bond to Finney, he paid Ford four hunred 
dollars, and promised to pay to Bell & Gaskill thirty-eight 
hundred dollars more ; that is, Finney purchases the lot, 
takes a bond for titles, and promises to pay thirty-eight hun- 
dred dollars in addition to the four hundred already paid to 
Ford. It is a simple contract of purchase and sale, and the 
only feature which distinguishes this from aii ordinary con- 
tract is, that Finney promises to pay the thirty-eight hun- 
dred dollars to Bell & GaskiU instead of to Ford, or Ford, 
Bray & Co. This is the debt of Finney^ and this he prom- 
ises to pay. He is liable to pay, although his promise is not 
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in writing. He baa receired the oonsideration, and Ford 
proposes to make title and compel payment Is there any- 
thing unreasonable in this ? This is no effort bj the vendor 
to enforce specific performance of a parol contract for the 
sale of lands. A title bond was made to Ford, Bray & Co.. 
and aangned to and accepted by Finney, who went into pos- 
sesstOB of the land. In order to prevent circuity of action, 
and to bring all the parties at interest before the Conrt, so 
that full and. complete jastice may be done, this bill shonld 
be maintained. Why compel Bell & Gaskill to collect the 
money out of Ford, Bray & Co., and then Ford, Bray & Co. 
have to sue Ford & Finney, and then Ford sue Finney, when 
the rights of all the parties can be readily adjusted under 
this bill % 

It was insisted that the complainants have a complete and 
adequate remedy at law. Perhaps, under the Code^ Secthii 
3014-15, the parties might have accomplished at law what 
they propose by their bill ; but, according to Section 3028, a 
mere privilege to a complainant to sue at law, or the exist- 
ence of a common law remedy, shall not deprive Equity of 
jurisdiction. The remedy at law must be as complete and 
effectual as the equitable relief, in order to oust a Court of 
Equity of jurisdiction. We think, in this case, the remedy 
at law WMB not as complete as in equity. Taking the allega- 
tions in the bill to be true, we think Equity can do more 
complete justice between all the parties than law, and that 
the bill should have been sustained, and the rights of all the 
parties settled under itv « 

Judgment reversed. 



Dixon Carboll, plaintiff in error, vs. Jobk Martin, and 

others, defendants in error. 



I^innctloii iiroperiy dlffolred. 

n 
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CanoU Ti. KartiD, et. tL 

Motion to Difisolve lojunction. Decided by Judge Hior- 
SELL. At Ohambers. Aaguit, 1866. 

The bill alleged a p»rtner8bip between tbe complainant 
and the defendants in two kilns of brick, and an injunction 
was granted to secure the complainant's alleged int^^est in 
the proceeds of both. The answer denied the partnership 
as to the second kiln, setting up that the partnership had 
previously been dissolved in consequence of a failure by the 
complainant to pay in capital according to his original un- 
dertaking. 

The presiding Judge dissolved the injunction, except as to 
matters touching the first kiln,. and this judgment is brought 
up by the complainant as erroneous. 

Skward & Wbioht, for plaintiff in error, 

Alkxanbeb, for defendants. 

Habbis, J. 

To have retahied the injunction against the defendant as 
to the second kiln of bricks would, to some extent, have car- 
ried along with an order, after the motion made to dissolve, 
an implication that complainant had an unquestionable in* 
terest as a co-partner in said second kiln. That is a m«un 
point in controversy between the parties. The Judge acted 
discreetly in refusing to retain the injunction as to that kiln, 
from the facts as exhibited in the record. The question 
whether plaintiff had not distinctly withdrawn from fhe 
co-partnership in the brick-making business, before defend- 
ants entered upon the making of such second kiln, is an ap- 
propriate one for a jury to decide, upon hearing all the tes- 
timony ; and when this shall have been determined, the task 
of adjusting the relative rights and interests of the parties 
by a proper decree, will be one of easy accomplishment, • 

Judgment affirmed. . 






laLLEDGEYILLE, DEGEMBfiR TERM, 18d6. 263 

'' ■—i-'ii J.I ■ I I, 1^1 II, .11 »i nl «<iirM» M* 

Cwtar Ti. The fltete. 



Fatiook CiBrrxs (Iei penson of oolor,) plaintiff in error, vs. 
Thb Statb of Gbobgu, defendant in eih-or. 

A DCigro man toing found In fht bad of n gld nt an nnaouonnUe hour of ib* nlgbt, and 
when aha awakes he has U« band on her ann, holdhig her by the wrist, and eaoapei 
wben ^ha ealls eot ta the flunllf for help, may be oenTlcted by the Jury of an %»ima to 
commit a lape^ ^ 

AMault with Intent to Oommit a Bape. In Cobb Supe- 
rior Court Tried before Judge Milnbr. September Term, 
» 1866. 

The evidence for the State was as follows : 

Mejfiey JEMmes — On the 17th of August, 1866, in the eitj 
of Marietta, Cobb county, witness found, in the night, on 
waking up, that some one was lying beside her, with his 
hand on her arm. She woke up her sister and told her of it. 
She then woke up her father to tell him, but the person 
escaped out of the window. She recognized the prisoner at 
the bar as the person. Her father caught hold of the pris- 
oner, but could not hold him. This was about a half hour 
before day. 

(}to»e«ammed — Prisoner, or the person, did not do any- 
thing but tidce hold of her arm at the wrist. There was no 
light in the house. Witness could tell him by his features 
and by his Yoice. She had heard him speak to her father 
that evening. She did not see him distinctly enough to 
recognize him as the prisoner. She only thought it him from 
his voice, but is not certain. 

William Holmes — ^Knew nothing of the assault until 
waked by his daughter, who called him and told him there 
was a negro in bed with her. He rushed to the window, 
and as the person was escaping, caught him by the arm, but 
conld not hold him. He recc^ized the prisoner as the per- 
son. He thinks it was a little before day. The first he saw 
of the prisoner at the time was when he was escaping from 
the window, having his feet out of it. 

Oroaa-fxamiTied — T^o blftck person was ever seen by wit- 
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ue68 to paes the oross street, except prisoner. He saw an 
abundance of black persons passing about the grocerj^near 
his honse, and on the main street. 

The evidence for llie prisoner was as follows : 

Mrs. Mary McCcwn — Prisoner lives with witnesa — sleeps 
in the basement, under her bed room. The door of the base- 
ment goes out just under the window at the head of her bed. 
Prisoner was in his room about ten o'clock on the night of 
the 17th of August. She knows, also, that he was at home 
on the night of the 16th of August ; that he came to his 
room about ten o'clock at night on the, 17th. She ordered 
him to bring a bucket of fresh water, which he did, and 
then went to his room. She was sick and up nearly all 
night, and heard prisoner talking witli his wife. He was 
evidently under the influenoe of liquor. If he had come 
oat of his door, witness would have known it She believes 
he did not leave home that night, for his door makes a-Dmae 
when opened, which she would have heard, and there was 
no other way for him to come out. 

After a verdict of guilty, the prisoner's counsel moved for 
a new trial, because the verdict was contrary to law, con- 
trary to evidence, and decidedly against the weight of the 
eviitence. 

A new trial was refused, and this is complained of as 
error. 

Knight, for plaiatiff in error. 

Philups, Solicitor General, for the State. 

LVMPKIK, C. J4 

That the prisoner is guilty of an assault, is clear ; for he 
was in the bed, holding the arm of the girl by her wriat, 
without her consent or permissioa, and, as she called for 
help so soon as she awoke and found him ia that positioii^ 
we may say forcibly and i^ainst her will. And the osXy 
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qoestion is, the intent with which it was done; and this 
invites a farther inqnirj, viz., how far the accased mnst go 
before this intent is established? Here it is certain, from 
the position of the parties, that the negro intended sexual 
coanexioB, forcibly or by consent. This was his intent. 
There is not a particle of proof, to show that he expected it 
to take place by the consent of the girl. Was it not legally 
inferable that the intent was to gratify his lust forcibly? 
There is no evidence of any amorous manipulation with her 
perBOQ, but when she awoke, he had her by the wrist. Were 
the jury warranted in inferring, from the evidence, that tho 
intent was to commit a rape? I ask, how far should one go 
to consummate this crime? If a man is found in the bed of 
a woman at an unseasonable hour of the night, and wakes 
her up by demonstrations such as were proven in this case, 
may be not be convicted of this intent as well as any other ? 
and id it not more likely to be true than any other ? As to 
the proof of the altbi, we do not think it amounts to raucli. 

Judgment affirmed. 



Shade Carter, plaintiff in error, vs, Thomas Commander, 

defendant in error. 

A jodgHttBl «f tbe CoQnty Judge, upon pOBsessory warrant, though not rendered In 
Vitm tlm«,iiiC3rtM oaixlod bafore tk% Jndse «t tho Saportor Court in tha moiiBar pre- 
Milbed by the Slst Section of the Act organizing the County Coart. 

Certiorari. Decision by Judge Hansell. At Chambers. 
September, 1866. 

The County Judge of Thomas county tried a possessory 
warrant, sued out by Commander against Carter to recover 
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possession of a horse. The trial was had in vacalion, a&d 
not at any regular or special Term of the Connt j Court. 
The Judge awarded the possession to Commander, the plain* 
tiff in the warrant. 

Thereupon, the defendant. Carter, proceeded according to 
the 31st Section of the Act organizing the Countj Courts to 
bring the proceedings before the Jndge of the SapericMr Court 
for review. When the case came up before him, Jadge 
Hansel! dismissed the certiorari, on the gronnd that tiie 
method pointed out in said Section of tiie Act, was not ap- 
plicable to a possessory warrant tried by the County Jadge 
out of Term. 

This is complained of as error. 

Sewabd & WsiaBT, for plaintiff in error. 
Spenceb & Hajtsell, for defendant. 

Walker, J. 

We think the Court erred in dismissing the oertiorari. 
The petitioner had complied with all the requisitea of the 
statute proyiding for carrying np cases from the County to 
the Superior Court. Having done so, he was entitlod to a 
hearing before the Judge of the Superior Court We under- 
stand the provisions of the 81st Section of the Act organ- 
izing a County Court, Pamph. ActB 1865-6 ^. 69, to apply 
to aU cases of ^^ parties complaining of error '' committed 
by the County Judge, whether presiding in Terra or other- 
wise. We, thertfore, reverse the judgment of the Court be- 
low, and direct the hearing of the oertiorari upon its melits. 
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WitAAAu MoBBow, plftintiff in error, vs. The Merchants' ani> 
Plantbbs' Bank, defendant in error. 

Li] AmakdHMi&i to declarafclon, adding the oama of a tLsee, diaallowcd, becaaae ibi effect of 
H would hare been to deprire defendant of the benefit of tettlng off bank notes issued by 
Am plahitifff anbioovponited Bank. 

[i] Had the amendment been proper, tlie pica of set-oflf ought to have been stricken ; but 
U the allowanee of the amendment was error, so, also, was the striklngf of the plea. 

Complaint. In Terrell Superior Court. Tried before 
Judge Olakke. November Term, 1866. 

Upon a draft for six thousand dollars, drawn bv Eobcrt 
Morrow upon William Morrow, the plaintiff in error, paya- 
ble to John Y. Price, dated April 2d, 1860, due at six mon ths, 
and endorsed, in blank, by Price, the payee, the Merchants' 
and Planters' Bank brought an action against the said Wil- 
liam Morrow, returnable to the May Terra, 1861, of Terrell 
Superior Court. 

Morrow, the defendant below, filed several pleas, to-wit : 
(1) The general issue ; (2) That the draft was never negotia- 
ted to, or owned by the Bank, but was the property of Philip 
J. Giles & Co., who advanced upon it to the drawer three 
thomand dollars, and took the draft to hold as collateral se- 
curitj therrfor; (3) That the consideration of said draft 
was not six thousand dollars, but three thousand dollars, 
which lattto sum the defendant admitted, bj his plea, to be 
due and offered to pay. 

At November Term, 1866, the case came on for trial, when 
the Court, against the objection of defendants counsel, per- 
mitted the plaintiff to amend the declaration by adding after 
the name of the Bank, the words '^ who sues for the use of 
WilUam R Phillips/' counsel for plaintiff stating that Phil* 
lipe was the real party at interest. 

The defendant having filed an additional plea, to- wit : That 
he has deposited in the Clerk's office of the Court the amount 
which he owes or can owe on said draft, in the bills of said 
Bank, and that said money, to-wit, four thousand four hun- 
dred dollars^ there on deposit, he tenders in payment, and 
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offers to set off against tbe demand of said plaintiff," coim* 
»g1 for plaintiff moved to strike out said plea. Tlie Court 
;{ranted the motion, and ordered the plea stricken. 

The errors assigned are, first, the allowance of the smend- 
inent to the declaration ; secondly, the striking of defend^ 
ant's plea. 

Morgan, for plaintiff in error. 

SoAKBORUOH, for defendant. 
Harris, J. 

[1] The defendant in error brought suit against Morrow for 
the recovery of a balance of $8,000, due on a draft ia its 
possession, ^hen the case was called for trial, the attomfry 
for the Merchants' and Planters' Bank moved to amend his 
declaration by adding after the name of the Bank the words 
^^ who sues for the use of William K. Phillips." 

Previous to this motion Morrow had procured, by pur- 
<^hase or otherwise, an amount oj^ the notes of said Bank 
equal to the aggregate of the principal and interest of the 
balance due on the draft, and had plaood his plea of the tea- 
der ot said notes as a set-off against the demand of the Bank 
on file with the Olerk. The motion to amend was objeated 
to by Morrow's counsd ; the Oourt allowed the amendmeot 
to be made. The first error assigned in the bill of eso^ 
tions is the allowanee of said emandmsnt, and we think the 
objeetion well made, under thefaots presented by the reeoixL 
However liberal are our statues permitting amendments, aad 
disposed, as we are, to sanction all that are necessary lor Ihe 
ends of justice and to prevent ddays and non^suits, we are 
clearly of the opinion that w amendmwt which Tirtunliy 
substituted a new plaintiff and deprived tha defendant of a 
right of set*off of the notos of the bank, should not hate 
been allowed. 

[2] The next error assigned is tbatof ibe Jadge, afker.tfaa 
amendment before mentioned, on motion of the plaintiff be- 
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low, direotiiig the plea of defendant of set-off to be stricken 
out. 

Had the aineudment allowed been proper, there would 
ha^e been no error in striking the plea ; but as the amend- 
ment was erroneous, the striking of the plea is necessarily 
so. 

The pleadings should be restored to their status at the 
time these motions were made and sustained. 

The judgment below is therefore reversed. 



Wn.LiAM WHirtc, Senior, plaintiff in error, vs. John R. Hart 
and "W. D. Davis, defendants in error. 

ri.] AMoond arikliifll andprooMB to perfect service on ft Joint defendant reiidbg In m- 
oUier ooQDty, m%j imio, by way of ameodment, after the appearaaoa Tens of tiie 
caie. 

p.) Prindpid atid anrety may be 'sued together, Inthecoanty of the itirety^ii reaideoce. 

Motion. In Chattooga Superior Oourt. * Decided by 
Judge MiLNEB. September Term, 1866. 

Upon a promissory note signed by Hart and Davis, (the 
latter as security) reading on its face ^^ I promise to pi^y)" 
etc.. White filed his declaration, returnable to March Term, 
1866, of Chottoc^a Superior Oourt. The declaration al- 
leged that both defendants were of Chattooga County. The 
Sheriff served Davis, and returned, as to Hart, non eet in- 
vetUus. Hart's residence was, until after the appearance 
Term of die case, unknown to the plaintiff or his attorneys. 
Soon after that Term, Davis gave notice to the plaintifi to 
sue Hart. The plaintiff, learning that Hart was tbm a resi- 
dent of Morgan county, caused the Clerk in Chatto<^ 
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isBoe a second original and copj, and had the same served 
on Hart by the Sheriff of Morgan eonntj on the 24th of 
April, 1866. 

At September Term, 1866, the cause came on to be heard, 
and the foregoing facts appearing to the Coart, plaintifi^s 
counsel moved to amend the declaration and process so as to 
state that Hart resided in Morgan oonnty, and so as to make 
the process returnable to March Term, 1867, instead of 
March Term, 1866 ; and that a copy of the order for sneh 
amendment be served upon the defendants thirty days be- 
fore the next Term. 

The Court refused this motion ; and then counsel for 
Davis moved to dismiss the action, because Hart had not 
been legally served, and because, under the CoDBtitution of 
this State, the defendants could not be jointly sued in the 
county of the residence of the security, but only in the 
county of the residence of the principal. 

The Court dismissed the action as to Hart, but not as to 
Davis. 

The errors assigned are the refusal of the plaintiff's mo- 
tion, and the granting of the defendant's so far as to dismiss 
against Hart. 

KotBT, and Wbioht & Bbotlbs, for plaintiff in error. 

Habvby & Soorr, for defendant. 

LUMPION, 0. J. 

We are inclined to think the Court erred throughout 
this proceeding. Formerly, under the Judiciary Act of 
1799, i»roce88, if not sued and served ia strict conformity to 
the requirements of the statute, was dedared to be null and 
void. This was the strong language of the statute. But 
all this is changed ; and relaxation, and not stringency^ is 
the rule now. I^e Courts b^an to modify with the Act of 
1858, and progressed with the broad allowance of amend* 
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meats made by the Code, and the decisious and legislation 
wliioh preceded it ; so that now, if there be a legal cause 
of action set out iu the declaration, and the defendant has 
had notice of the pendency of the suit, all other objections 
are to be disregarded, by so amending the proceedings as 
shall subserve the ends of justice. See, especially, Sections 
200 and 3258, et passim, of the Code. 

Why not allow the plaintiff to amend his writ as he de* 
sired, and take time to perfect service ? I know no time, 
limited by law, when the amendment of the writ should be 
made. I must confess, I have more doubt as to not allowing 
the amendment which White voluntarily caused the Clerk 
to make, than to disallow the one which he moved the Court 
to grant at its late Term. 

In h(Ming that Hart, the maker, could not be sued iu 
Giiattooga county, we ask, why not? He and Davis are 
joint and several promissors, and the note is to be treated as 
the joint and several note of them all. ^' I promise to pay " 
is the form of the promissory note. See Constitutum^ Art. 
4, 9ee. 2, par, lOr-lL. By these it will be seen that joint 
promissors may be sued in either county, where either of 
them resides, and it is only iu the case of a maker and in- 
dorser that the Constitution requires that the suit must be 
brought in the county where the maker resides. 

Judgment reversed. 



Mason J. Huouley, plaintiff in error, vs. Eliza Holsteik, 

defendant in error. 

[L] Thii Ctoait Is lass disposed to control the decision of the Court below where a new 

trial luts botn granted, than whero H has been reftised. 
[§.] Oa n.fiile to ftvedose a mortg»ga» the moxtgagee, when Introduced aa a witness hj 

the mortgagor, must answer as to his &sMe/-especiaUy when his mtmory Is not good, 

and he can not be positive as to tba fheis of the case. 
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]lil^ti(ni for New Trial. In Monroe Superior Gonrt. De- 
cided by Judge Speer, At OhamberB, September, 1866. 

The cause tried below was an issue upon a rule to fore- 
close a mortgage on land, between the plaintiff in error, as 
mortgagee, and the defendant in error, as mortgagor. 

The mortgagor introduced the mortgagee as a witness, 
who testified that he could not be positii^e as to the facts of 
the case, as his memory was not good ; that, to the best of 
his recollection, the amount of Confederate Treasury notes 
loaned by him to the mcHrtgagor, when the note and mort- 
gage were given, was $5j000, and that the balance of the 
debt was for liabilities incurred before the war — some of 
them for money loaned ; that he did not state this as the 
exact amount, but to the best of his memory ; that it might 
have been $6.000 — he did not think it was $7,000, and was 
certain that it was not $10,000. Counsel for mortgagor 
asked him if he did not hdie&e it was $6.000 ; and on excep- 
tion to this question, the Court ruled it illegal. This ruling 
was made one of the grounds of a motion by the mortgagor 
for a new trial, after a verdict was rendered against him. 

The Court granted a new trial, and this is now oomplained 
of by the mortgagee. 

Cabixess & Peeple^, for plaintiff in error. 

Tbippe, for defendant. 

Walker, J, 

[1.] Did the Court err in granting a new trial ? Thia Court 
is less disposed to control the discretion of the Court bdow 
where a new trial has been granted, than where it has been 
refused. In the latter case, the decision is final ; in the for- 
mer, the parties have an opportunity to be heard in 4iie 
assertion of their rights. 

[2.] It is a rule of equity pleadings that a defendant^ whea 
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^.N -^/v '^acts he may know in favor of 

;: >^'>> ^^ -^rding to the best and Utmost 



'-/' 



v.^^^. 



A/ % "^ . sX, ibrmation and belief. ^^ 2 

V ^^'4..^ ' V 'A.. '*^ t?«- Hooper, 16 (?tJ. -ff., 



'.t'^^ '•- -. ^•^ .4 party believes a fact against 

</,. '^^ ^^./^ - ' ^ j^ry may believe it, too. We 

^; ^'^c''. '"V^- ^'^:, •pplies in a cage where a party is 

'i> . ^^-'^s, '^^ JS6 by his adversary — especially in a 

•' *'^ . ^^. ' H» aory is so indistinct as in this case. 

^ \v *^' mmon law proceeding to foreclose a mort- 

'•Ti , ^ jstitute for a proceeding in Equity. Why 

the rules of proceeding in Equity apply ? We 

. Court, in granting a new trial, committed no snch 

js to make it our duty to reverse his decision, and we 

A-efbre affirm the judgment. 



Wrraiiats & Locd, plaintiffs in error, vs. The Macon cte 
Wksterx Railroad Company, defendant in error. 

A RailTBiMt OompftAjr haviag im> Interent lu a ooniract for through, irantportatlon, made 
between other pvUes, cannot prevent the consignee from stopping the goods before 
resdilbg thef r line of Eosd. And If they carry the goods over their lUie, in spite o f 
the oosslgnee's a1]t)€CtlQiw, they have no right to ooUect any freight or expenses. 
While goods are in progress over a through line^ they cannot, without the carrier's 
cooscnit er the payment of fird^t for the whole distance, be stopped by the consignee 
ibort of the destination fixed by contrast ; bat the benefits of t^e contract wUl be 
conflned to inch carriers ss were Interested In it when made. 

In Bibb Superior Court. Decision by Judge Cole. No 
vember Term, 1866. 

A lot of corn belonging to the plaiutiiis was transported 
from Atlanta to Macon by the defendant, and not being ap- 
plied for at the depo't, was, after the lapse of several days^ 
stored by the defendant in a warehouse in the city. On ap- 
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plying for the corn, thereafter, tiie plaintiffB were required 
to pay the freight on the same from Atlanta to Macon, to- 
gether with drayage, storage, etc., after its arrival. They 
made the payment, with the understanding that the defend- 
ant would refund tlie money if not legally entitled to collect 
and retain it. 

A case was made, and when tlie same came on to be 
beard, it was, by consent of parties, sabmitted to the presid- 
ing Judge for his determination on both law and fact, sub- 
ject to review by the Supreme Oourt. * 

The facts, so far as it is necessary for them to be known 
in order to understand the point decided by the Supreme 
O^^urt, were as follows : 

The corn was shipped from St. Louis on bills of Htditig, 
reading thus : 

" St. Lodis, March 29th, 186«. 

Shipped, in good order and condition, by Robinson & 
Garrard, for account and risk of whom it may concern, on 
board the good steamboat called the Silver Ware, whereof 

is master, for the present voyage, now lying at the 

Port of Saint Louis, and bound for Tennessee River, the 
following packages or articles, marked or numbered as be- 
low, which are to be delivered without delay in the like good 
order at the Port of Macon, Ga., (unavoidable dangers of 
the River and Fire only excepted) unto Withers & Loud, or 
assigns, they paying freight for said goods at the rate of 47 
cents per bushel to Atlanta, thence subject to local freight. 

In witness >y hereof, the owner, master or clerk of said 
steamboat, hath affirmed to four bills of lading, all of this 
tenor and date, one of which being accomplished, the others 
to stand void. 

(Signed) TRtlSETAIL." 

About the 9th of April, several days before the arrival of 
the corn in Atlanta, Dean, Browning & Co. exhibited to the 
authorities of the Western & Atlantic Railroad, at diat 
point, an order from Withers & Loud directing the delivtfy 
of the corn to Dean, Browning & Co., at Atlanta. The 
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officars of the Western & Atlaottc Railroad replied that 
thej had no right to deliver upon that order, as they had 
eontraoted to deliver to the agent of the Macon & Western 
Bailroad, but that if said agent would give an order for tlie 
delivery of the corn, they would comply with it. There- 
upon, Dean, Browning & Co. exhibited to the authorities of 
the Macon & Western Railroad the said order froui Withers 
& Loud, telling them that if the corn were transported to 
MacoB, there would be no one there to receive it or pay 
freight, but if stopped in Atlanta, Dean, Browning & Go. 
would pay the freight to this latter point. The agents of 
the Macon & Western Road refused to consent to a delivery 
in Atlanta, and on a second demand, repeated the refusal. 

Subseqaently, upon freight lists headed " Western & At- 
lantic and Macon & Western Railroads : Transportation from 
Chattanooga to Macon," and dated April 16th, 1866, the 
eorn went through to Macon, and was there dealt with as 
has already been stated. These freight lists set out the 
charges for transportation in three columns, one headed 
" Expenses," another " W. & A. R. R." and the third " M. 
& W. R. R." 

Axaong the evidence addaced by the defendant in the 
Court below were the statements (received by consent) of 
the President and the Superintendent of the defendant's 
Road. , 

A part of the President's statement was as follows: 

'*Tiie shipment of 800 sacks of corn by Withers & Loud, 
from St. Louie, on a throngh freight contract to Macon, bound 
tlie Macon & Western Railroad to continue the transporta- 
tion to Macon, when the Western & Atlantic Railroad 
should deliver the same at Atlanta ; and upon a failure to so 
continue and deliver to Messrs. Withers & Loud, at Macon, 
their corn, would have made the Road responsible for dam- 
ages. It is not usual for Railroads to deliver freight in 
transitu, and when so required, they have a right to object 
unless compensated and secured in the same manner as if 

they had made the transportation." 
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A part of the Snperintendent'B statement was as follows : 

*^ The istoppage of freight, while Iq transita over a through 
line of different Boads, is very seldom permitted by Rail- 
roads, and then only on ample seearity being giren the 
Koads against any trouble or loss that may arise in oonse^ 
qnence of snch stoppage." 

Among the evidence adduced by the plaintiffs was thede- 
position of one A. P. Bell, as follows : 

'^ On or about the 19th day of April, 1806, 1 accompa- 
nied Messrs. Witliers & Load, ot Kacon, Georgia, to the 
Planter's Hotel, in the city of Atlanta, to see A. J. White, 
President of the M. & W. R. K., for the purpose of getting 
him to issue an order to stop the transportation of a certain 
lot of corn, oonstigned to Withers & Loud, Macon, Oeolrgia, 
the authorities of the W. & A. R. R. refusinsr to stop said 
corn in transitu without snch order. I saw them meet — 
was present. Mr. White at first refused, but when they de- 
manded as their right to control their own property, he ao> 
knowledged the right, and ordered his agent at this place to 
give the order, which he did, placing the same in my hands.'' 

The presiding Judge decided that the plaintiffs were liable 
for and bound to pay the freight from Atlanta to Macon, as 
also all the contingent expenses arising from their neglect to 
receive and remove the corn on its arrival there at the de- 
fendant's depot. This decision is complained of as erroneous. 

Cobb & Jackaon, for plaintiffs in error. 

Whittlk & GuirnN, for defendant. 

Habkis, J. 

i 

This case turns altogether on the fact, whether the deffflid- 
ant in error was interested in the contract made in StLoais 
by the plaintiffs with the Steamboat Company, for the ship- 
ment of com to Macon. 

We have given a careful examination to the testimony in 
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the record, and are aaable to dificover any contract made at 
St. LoQiB in behalf of the defendant in error, or that it was, 
by anj arrangement known to the public or the freighters 
la this case, to have been jointly interested in the business 
of through transportation, with the Steamboat Company of 
St. Louis and the Western & Atlantic Railroad. 

Without such contract in its behalf, or such joint interest 
10 what is called through transportation, there can be no 
just claim to tax plaintiffs with freights and other expenses 
on its Koad. In such a case as this, the plaintiffs in error 
had a right to arrest the transportation of their corn at At- 
lanta, as they sought to do, without being stibjected to the 
payment of freight on it to Macon. Had, however, the Ma- 
con & Western Bailroad an interest in a through contract 
from St. Louis to Macon, the plaintiffs could not have had 
any legal right to have stopped their corn at Atlanta with- 
out the payment of freights from Atlanta to Macon, though 
the Boad may not have *^ incurred any expense, risk or lia- 
bility, whatever," and though the consignors or consignees 
may hkve demanded the corn at Atlanta, '^ before any risk, 
expense or liability had incurred." 

We give no sanction to the position, taken and argued 
with ingenuity, that the freighter of cars has a right to stop 
the transportation of goods at such points as his interest or 
caprice may dictate. Such a right can only be acquired by 
special contract with the Bailroad Company. 

This decision is made in behalf of the plaintiff in error, 
solely on the ground that neither the bills of lading made at 
St. Louis, or the freight bills of the Western and Atlantic 
Railroad at Chattanooga, or other testimony in the case, 
shows the Macon and Western Bailroad to have been inter- 
ested in a through freight arrangement from St. Louis to 
Macon, Ga., and that plaintiffs in error knew it, and acted on 
that knowlege when they sent forward their com. 

Let the judgment, therefore, be reversed. 
18 
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Jesse M. Cakroll, plaintiff ia error, vs. Benjamin F. McCoy, 

defendant in error. 

y seyeral gamlstaments be senred upon the maker of a note and Uie holder of it, returna- 
ble to difTerent Coarta, and the holder of the note deliver U np to the Conrtin which the 
oldest i^amlshmeats are pending, and the note b void by order of that.ConrC^ and the pro 
ceeds are dlstribated to the creditors moving in that Court (the creditors in th« other' 
Court having ootlce,) and the maker of the note afterwards pay It off to the purchaser, he 
cannot be required to pay it again on the younger garnishments pending in tlie other 
Court. 

Garnishment. In Newton Superior Court. Decided by 
Judge Speer. September Term, 1866. 

Carroll was administrator of James Hodge, deceased. One 
Skelton was entitled to some of the estate. He made a pow- 
er of attorney to one Bailey to settle for him with the admin- 
istrator. Bailey did settle, taking the note of Carroll, paya- 
ble to himself, and gave a receipt in fall. 

On the same day, (April 12th, 1861,) four attachments 
were issued against Skelton, one of them in favor of McCoy, 
returnable to the June Term, 1861, of the Inferior Court; 
another in favor of William D. Luckie, returnable to the 
April Terra, 1861, of a Justices' Court ; another in favor of 
James H. Bakestraw, returnable to the same Term ; and an- 
other in favor of Bichard King, returnable to the same Term 
of the same Justices' Court. McCoy's attachment, returnable 
to the Inferior Court, was levied by serving a summons of 
garnishment on Bailey, April 16th, 3861 ; and by serving a 
summons of garnishment on Carroll, April 24th, 18(fl. 
Luckie's attachment, returnable to the Justices' Court, was 
levied upon one box, and by serving summons of garnish- 
ment on Bailey and Carroll, April 12th, 1861. 
^ When the attachments of Bakestraw and King were levied 
does not appear, but they were returned to the April Term, 
1861, of the Justices Court, as levied by serving summ<Hia of 
garnishment upon Bailey. To these two last mentioned at- 
tachments, Bailey, the garnishee, answered that he had in hia 
possession the aforsesaid note, and delivered up the aamc to 
the Justices' Court, The Justices' Court, on the 80th of July, 
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1861, ordered it sold; and it was accordingly sold by the 
Constable on the fourth Saturday in October, 1861. Before 
this sale, to wit, on the 28th of September, 1861, the attor- 
neys of McCoy and Luckie gave notice to the Constable not 
to deliver the note or its proceeds, if sold, as these clients 
of theirs had superior liens upon it. The Constable, how- 
ever, sold the note and delivered it to the purchaser ; and 
several months afterwards Carroll paid it off to the purchas- 
er. 

Before this, to-wlt, on the 24th of June, 1861, Carroll ap- 
peared at the Inferior Court and answered to the summons 
of garnishment served on him by McCoy, admitting the facts 
as to the note given to Bailey, and setting up that he had 
been garnisheed by Luckie, but admitting that McCoy's 
garnishment was first served. 

The Inferior Court, upon this answer, gave judgment 
against Carroll ; and he appealed to the Superior Court, 
which latter Court, at September Term, 1866, on an agreed 
state of facts, corresponding substantially with the forego- 
ing, rendered a similar judgment; to which the counsel for 
Carroll excepted. 

Floyd, for plaintiff in error. 
Clark, for defendant. 

LUMPKIK, C. J. 

There is one thing rather singular, Carroll in his deposi- 
tion states, that McCoy's garnishment was served npon him' 
first. Upon this subject he was manifestly in error, as the 
return of service on the different garnishments by the pro- 
per officer, abundantly proves. How he came to fall into 
the mistake, I do not understand; or whether the Court be- 
low put his decision upon this admission, is not stated. But 
we repeat, the tact is otherwise, and he ought to be relieved 
against the liability, if be suffered from the mistake in his 
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deposition. Bat even if we are wrong as to dates, still we 
think the judgment was erroneous. 

The Justices Court had jurisdiction of the subject, and all 
the parties were notified of the pendency of the proceedings 
there ; under the order of this Court, the note was turned 
over to the Constable, and ordered to be sold, and subse- 
quently paid off to the purchaser by Carroll. Under these 
circumstances it was manifestly wrong for the Jndge to hold 
him liable to pay the money a second time, and that, too, 
to a creditor whose garnishment was not served until after 
those which were returnable to the Justices Court, upon 
which the note was sold. 



DRtJltY B. Cade, plaintiff in error, vs. Abraham BtrRTON and 

Uriah O. Tate, defendants in error. 

If one makei a sale of land by deed without warranty, bat repreaentlBg it to be his owo, 
aod afterwards conyey the same land to a bima fids purchaser without notice, the period 
of limltationB applicable to an action against him for the tn,xiA it the same as that which 
would apply to an action for the land, to-wit : seven years from the discovery of the ftaod 

Equity. Elbert County Superior Court. Decided by 
Judge Wm. M. Eeesb. September Term, 1866. 

The controversy in this case was abont a strip of land 
claimed by the proprietors of two contiguous tracts, known 
a% the Burton and the Kagland tracts. 

For many years prior to 1847, the former was owned by 
the defendant Burton, and the latter by John D. Watkina^ 
In that year. Burton conveyed the former traet to Cade, the 
plaintiff, by deed, with the nsual warranty. At the end of 
the deed this clause occurs : 

" There is a disputed line of boundary between John D. 
'* Watkins and mystlf, on the west of my tract, running out 
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"from Broad river, which I, tlie said Barton, exempt and 
" exclude from the warranty, and leave this line to be ad- 
"jnsted by the said Cade with the said Watkins, without 



" recourse on me." 



This deed was not recorded till March, 1857. 

The line was never settled between Cade and Watkins, 
neither of them enclosing or otherwise taking exclusive pos- 
session of the disputed land. 

On the 2d day of January, 1853, Watkins conveyed the 
Ragland tract to defendant Burton, and in the deed described 
it as " divided from lands sold by said Abraham Burton to 
"Dury B. Cade by a line agreed upon and marked by the 
"said John D. Watkins and Abraham Burton before the 
"sale aforesaid to Drury B. Cade, and never reduced to wri- 
" ting, running as follows:" and then follow bounda- 
ries which give the disputed land to the Eagland tract. 

On the 6th of February, 1855, Burton conveyed the Rag- 
land tract to Tate, the other defendant, with the samQ de- 
scription as in the last deed. These last two deeds were re- 
corded February 7, 1855. 

In August, 1863, Cade filed his bill setting forth the above 
facts; that, during the treaty which resulted in his purchase. 
Barton always represented the disputed land as properly 
belonging to the Burton tract, and the question of boundary 
as open and unsettled ; that he bought trusting to this rep- 
resentation ; that Tate had enclosed and was claiming the 
disputed land ; — and praying that it be decreed to belong to 
plaintiff; or, if Tate was protected by the prior record of 
his deed, that Burton should be decreed to pay plaintiff the 
value of the land, with rent. 

On the trial, at March Term, 1866, there was evidence in 
support of plain tiflTs allegations; also, that Burton and 
Watkins had agreed upon a line in 1838, giving the dispu- 
ted land to Watkins, and that Tate had cleared and fenced 
the disputed land in the latter part of 1856 and the early 
part of 1857. 

The defendant Burton having, in his answer, relied on thg 
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statute of limitations, the Court, on that subject, charged as 
follows : 

'' The statute of limitations would run against plaintiff 
from the time that the adverse claim of defendant and the 
alleged fraud of defendant were brought to his notice. Oc- 
casional acts of cutting timber on the disputed land, and 
such like, would not amount to notice ; but such acts as 
fencing and clearing on so large a scale as to attract the 
notice of plaintiff would amount to notice ; and if such no- 
tice had been given four years prior to January 19th, 1861, 
(the day from which the statutes of limitations are held to 
have been suspended,) plaintiff is barred," 

The jury found for defendant. 

Plaintiff moved for a new trial, on the grounds : 

1. That the verdict was against law and evidence. 

2. That the above charge was erroneous. 

At September Term, 1866, this motion was overruled. 
Plaintiff excepted, and brings up this decision for review. 

Akkrman, for plaintiff in error. 
Matthews and VanDuzer, fi»r defendants. 

LUMPKIK, C. J. 

That Burton perpetrated a gross fraud upon Cade cannot 
be doubted in this case. Still, Tate is protected, and the 
only question is, when the suit should have been commenced 
by Cade against Burton. We think, by analogy, that the 
period of limitations applicable for the fraud is the same as 
that which would apply to an action for the land, to-wit : 
seven years from the discovery of the fraud ; which was 
when Tate commenced clearing the land in dispute in the 
winter of 1856-57. Consequently, the judgment below is 
reversed. 
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NOTE BY THE RK PORTER. 



Seventy-one cases arc reported in the foregoing pages. Some ot tlio 
earlj volamcs of the Scries contain no more — not even as manr. See 2 
KeUy and 4 Ga. 

The cases decided during the period I acted as Reporter, arc now all 
in print; consequently, I have had to collect other materials with whicli 
to give the present yolume the bulk of an ordinary law book. 

Fortunately, I am enabled to add an Appendix enriched with several 
able opinions by Judge Erskine, of the United States Courts for the State 
of Gkorgia, who, at my urgent request, has consented to their appearance 
in this form. 

The great weight and influence of his decisions, and the growing im- 
portance of the Courts over which he presides, render even brief notes of 
his adjudications interesting to the Profession. Accordingly, I expect to 
include in the Appendix, besides his prepared opinions, all such notes as 
he can he induced to furnish. Nothing, however, w^ill appear but what 
has undergone his revision and received his deliberate approval. 

L. E. BLECKLEY. 
March, 1868. 
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1]!^ THE MATTER of the Oath to be taken hy Attorneys 
and CauTieeUors of the National Courts^ under the Act of 
Congrees of January 24:thy 1865. 

jEb parte, William Law, Petitioner. 

An Attorney and Ootuuieltor, daly admitted to pimctice In a Ck>art of the United States, 
•Dd practicing therein, prior to the late ciril war, and who has reeetyed and accepted a 
fbS pardon flrom the Preildent, and taken the oath of amnee^, may renane hie practice in 
nid Oanrt without taking the oath preecribedhy the Act of Congress, of January 24th, 
180& Said Act, in its application to such a person, is nnconstitaUona land void. 

Motion. In the District Court of the United States, for the 
Southern District of Georgia. Decided by Judge Ee- 
6Km£. At Savannah. May Term, 1866. 

_ » 

The facts will be sufficiently stated in the opinion of thd 
Court as delivered by — 

Ebseihs, J. William Law, Esquire, produced in Court 
satisfactory proof that in the year 1817, he was, by the Cir- 
cuit and District Courts of the United States for the District 
of Georgia, duly admitted to practice as an attorney, proctor, 
solicitor, advocate and counsellor at the bar of said* Courts, 
respectively ; that he has been, since the year 1869, hitherto, 
attorney or proctor of record in the case of F^igan et. al. 
▼8. The Ship Parliament — a cause now depending on the 
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Admiralty side of tbis Coart ; that he has taken the oath of 
Amnesty ; that upon the promulgation by the President of 
the United States, of the Proclamation of May 29, 1865, he 
found himsclt within its thirteenth exception ; that he ap- 
plied to the President for pardon and amnesty under this 
Proclamation ; and that he received a grant of pardon and 
anmesty, and accepted the same, and has filed in the office 
of the Clerk of this Court an authenticated copy of said ac- 
ceptance. 

Upon these proofs, Mr. Law asked to be allowed to appear 
and be heard in behalf of his clients in said cause, without 
being first required to take and subscribe the oath prescribed 
by the Act of Congress, approved January 24, 1865. 

The petitioner was informed by the Court that this law ot 
Congress was imperative, and could not be pretermitted. 
Thereupon, he submitted to the Court, that the statute was 
repugnant to the Constitution of the United States, and re- 
quested permission to show cause against it. This was 
granted, and during the early part of this term the case was 
fully and ably argued by the Petitioner, propria persanOy 
by Ex'Oiyo. Joseph E. Brown^ of the Northern District, and 
Thomas E. IZoydy Esquire^ of Savannah. The reply on be- 
half of the Government by Henry S. EUchj Esqmre^ United 
States Attorney, to the arguments of these learned counsel, 
was replete with legal scholarship. 

Prefatory to entering upon the examination of the various 
questions regularly discussed, so much of the original Act 
of Congress of July 2, 1862, and its supplement of January 
24, 1865, as is thought essential to an easier comprehending 
of the grave and important inquiries now before the Oonrt, 
may be cited. The original Act is entitled '' An Act to pre- 
scribe an oath of offiee, and for other purposes." It declares 
that, '^ Hereafter every person elected or appointed to any 
office of Jionor or profit under the Government of the United 
States, either in the civil, military, or naval departments of 
the public servioe, excepting the President of the United 
StateS| shalli'b^ipre entering upon th^ duties of rach offioei 
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and before beiDg entitled to any of the salary or other emolu- 
ments thereof, take and subscribe the following oath or af- 
firmation : • 

•• t, A- R, do Bolomnly swear (or affirm) that 1 have never v«»lantarily borne arms against 
the United Stotee Hince I have been a citizen thereof : that I have volnntarlly ?lven no aid, 
countenance, couomU or encoarajjemeut to peri^ona en'^&^fid in armed hoBtility thereto ; 
thnt 1 have neither Aonght nor accepted, nor attemptea to exercise the ftmctionB of any 
otnce what«Ter» under anv authority or pretended authority in hoatllity to the United 
i^rate« ; tlMt I have not yielded a vohintary support to any pretended government, au- 
thority xMwer, or constitution within the United States, hostile or inimical thereto. And I 
do Anther swear (or affirm) that, to the best of my knowled;;e and abllitjr, I will snpport 
and defend the Constltotlon of the United States a^^auist all enemies, foreign and domes- 
tic ; that I will bear true fkith and allegiance to the same ; that I take this obligation 
freely, without any mental reservation or purpose of evasion, and that I will well and fiiith* 
fully dSectaarge the duties of tlie office on which I am about to enter, so help me God.'* 

And the supplementary Act provides : " That no person 
after the date of this Act shall be admitted to the bar of the 
Supreme Court of the United States, or at any time after 
the fourth of March next, shall be admitted to the bar of any 
Circuit or District Court of the United States, or the Court 
of Claims, as an attorney or counsellor of such Court, or 
shall be allowed to appear and be heard in any such Court, 
by virtue of any previous admission, or any special power 
of attorney, unless he shall have first taken and subscribed 
the oath prescribed in ' An Act to prescribe an oath of of- 
fice and for other purposes, approved July 2, 1862,' accord- 
ing to the form and in the manner in said Act provided," 
etc. 

The point having been made, whether an attorney, or 
counsellor at law, as such, holds a public office or place, or 
is to be regarded as a mere officer of the Court, — and there 
being a diversity of opinion among learned judges on this 
point, — it is proper that the views of this Court should be 
expressed. In Lord Coke's time, and prior thereto, an at- 
torney — but not BO a counsellor — was, it seems, considered a 
public officer ; for he says : " That in an action of debt by 
an attorney for his fees, the defendant shall not wage his 
law, because he is compellable to be his attorney." Co. Litt. 
295 a. Afterwards, however. Lord Holt (1 Sal., 87) held, 
that he was not compellable to itppear for any one, unless he 
takes his fee, or backs the warrant ; and eo the law has con* 
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tinned in England to this day. In the following cases : In 
the matter of Woody Hopk. 6 ; Seymour v. EUisony 2 Cow., 
18 ; Merritt v. LamheHy 10 Paige, 352 ; Ray v. Birdseye^ 5 
Denio, 619 ; and Watte v. Whittemarej 22, Barb. 246, prac- 
titioners of the law are said to be public officers ; bat in the 
first mentioned case only was the question up for decision. 
In the Adrrire of Byrne v. AdmWs of Stewart^ 3 Dess. 456 ; 
LeigKa caee^ 1 Mumf. 458 ; In the matter of the oaths to he 
taken hy atiomeya and caunseUorSj 20 Johns, 492 ; Riehard' 
eon v. Brooklyn City and JVewtaion R. R., 22 How., P. R. 
368 ; and Cohen v. Wright^ 22 Oal., 293, they are held not 
to be public officers. A.nd it was remarked by Platt, J., in 
20 Johns, 493 : " As attorneys and counsellors they perfcnrm 
no public duties on behalf of the goyernment ; they execute 
no public trust." 

Haying collated and well considered these State authori- 
ties, I am of the opinion that the law is with the negative 
of the question. Nor do I think that Congress — and it is 
the intention of the National Legislature, as found in the 
statute, that guides this Court — considered them public offi- 
cers. In article one, section six, cl. two of the Constitution, 
it is declared, that ^^ no person holding any office under the 
United States shall be a member of either house during his con* 
tinuance in office." Has it ever been seriously questioned 
that practiq^Dg as an attorney or counsellor in the Federal 
Courts, is inconsistent with holding, at ^the same time, the 
office of Senator or Bepresentative in Congress ? Neither 
was there any statutory prohibition to practicing in any of 
the Federal Courts until the passage of the Act of Congress, 
approved March 3, 1863 ; and the inhibition is confined to 
the Oottrt of Clavme. 12 Stats, at Large, 765. See Amenir 
ment to Ride II. of Supreme Court United States^ 2 Wall 

a ■ 

Vll. 

Two questions — each of importance in the investigation of 
this case — spring from the preceding condusioti : Whether 
this Court, in adiiiitting Mr. Law to its bar, acted judieially 
or ministerially ? And whether, if hie adminfion was a ju- 
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dicial act, it gave him a property in bis profession or office 
of attorney and conneellor 2 

The Constitntion ordains that ^^ tlie judicial power of the 
United States shall be vested in one Sapreme Conrt, and in 
each inferior Courts as Congress may from time to time or- 
dain and establish." Art. iii, sect. i. Accordingly, at the 
iirst session of Congress, an Act was passed ^^ to establish 
the judicial Courts of the United States." The additional 
courts established by it are the Circuit and District Courts ; 
and notwithstanding these Courts are denominated inferior 
Courts, they are not so considered in the technical use of 
that term. 4 DalL, 11 ; 6 Cranch, 135 ; 8 How., 586. The 
District Courts of the United States, under their own proper 
powers, are Courts of law and admiralty. The distinctive 
grades in the legal profession which prevail in England, and 
to a limited extent in some of the courts of this country, 
have no substantial recognition in the Circuit or District 
Courts of the United States ; in these the offices of attorney, 
proctor, advocate and counsellor are usually combined in 
one person. Tlie 35th section of the judiciary Act of 1789 
declares ^^ that in all the Courts of the United States, the 
parties may plead and manage their own causes personally, 
or by the assistance of such counsel or attorneys at law, as 
by the rules of said Courts respectively^ shall be permitted 
to manage and conduct causes therein." 

Directly bearing upon the first of these questions is the 
case of The Commonwealth ex rel, etc.<f of Breckenridge v. 
The Judges of the Court of Common Pleas of Curnberlarkd 
County^ 1 S. <fe R., 187. A motion was was made for a man- 
damns to be directed to the Judges of that Court, command- 
ing them to proceed to the examination of the relator, and 
if found competent, to adfnU\\\m to practice in that Court) 
as an attorney, etc. Tilohman, C. J., said, ^^ If it becomes 
a question whether the rules have been complied with, the 
Court mnst decide. Can this be a ministerial act ?^or rather 
can anything be more decidedly judicial ? The right of Mr. 
Breckenridge has been judicially decided; and if he is left 
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without remedy by appeal, he is but ia the situation of many 
other persons whd have important interests decided in the 
court of common pleas ; for many points of great importance 
are decided on motion, in which neither appeal nor writ 6f 
error lies." And on p. 195, Yeatks, J., says, " In the ad- 
mission of an attorney the court acts judicially, not minis- 
terially." The mandamus was denied. 

The case of McLaughlin v. The District Courty 5 W. & S. 
272, was a motion for a ruld to show cause why a mandamus 
should not issue to the district court, commanding it to re- 
store the relator. Rogers, J., announcing the opinion of the 
court, said : " It is ruled in The Commonioealth ex reL^ cJ&<?., 
V. The Judges of the Court of Commoiv Pleasy 1 S. & R. 187, 
that the admission of an attorney by a court of common pleas 
is a judicial and not a ministerial act, and for that reason not 
the subject of a mandamus. That case is an authority direct- 
ly adverse to the present application ; in principle there is 
no conceivable distinction between them. If the admission 
of an attorney to the bar be a judicial act, by parity of rea- 
soning, his dismission must be judicial also." 

In the matter of the application of Henry Cooper^ 8 Smith, 
67, the first Head Note is in these words: "In the admis- 
sion of attorneys and counsellors the Supreme Oonrt acts jn- 
dicially. The function is not of an executive character." 
Sbldon, J., in delivering the opinion of tlje court, referring 
to ex parte Secombey 19, How. 13, and to other cases, said : 
" If the removal or suspension of an attorney,be, as was held 
in these cases, a judicial act, it is difficult to see bow the ad- 
mission of an attorney is any the less so ; especially when, as 
here, the court in the act of admission is required to pass, 
not only upon the sufficiency of the evidence of certain facts, 
but upon the constitutionality and validity of a statute, and 
thus to exercise the highest judicial functions ever entrusted 
to a court." 

The case of Secomhe was briefly as follows : " Th« supremo 
court of the Territory of Minnesota was empowered by a 
Territorial statute to remove any attormey for wilful mis- 



OF THE UNITED STATES FOR GE^bRGIA. 291 



Ex parte, William Lair, Petitioner. 



conduct. Under this law Mr. Secombe , was removed ; and 
the order for removal set forth the cause. He presented a 
petition to the Justices of the Supreme Court of the United 
States, praying a mandamus to the supreme court of the 
Territory, commanding it to vacate the order. The prayer 
was denied. And Chief Justice Taney, in giving the unani- 
mous opinion of the Court, said : "The removal of the rela- 
tor, therefore, for the cause above mentioned, was the act of 
the Court done in the exercise of a judicial discretion, which 
the law authorized and required it to exercise." And on 
page 15, he remarks : " The Court, it seems, were of opinion 
that no notice was necessary, and proceded without it ; and, 
whether this decision was erroneous or not, yet it was made 
in the exercise of jndicial authority, where the subject-matter 
was within their jurisdiction, and it cannot therefore be re- 
vised and annulled in this form of proceeding." See also ex 
parte Burr, 9, Wheat., 529. 

The anthorities from wliich these quotations are taken, are 
in themselves sufficient and conclusive to show, not only that 
the admission of an attorney, or counsellor, but likewise his 
suspension, or disbarment, is a judicial act or judgment. 
The admission of an attorney, or counsellor, where no fraud 
has been practiced on the Court, gives him the office for life. 
This privilege, franchise, or right to practice in the Court, 
has annexed to it the condition that his character shall con- 
tinue fair, and that he will not abuse his office by criminal 
or immoral conduct. As an attorney, or counsellor, in my 
judgment, does not hold a public office or place, there is no 
forfeiture for nonuser : — for if he chooses to practice his pro- 
fession, he may do so ; if not, not ; he may withdraw from 
the practice and resume it at pleasure ; he may be raised to 
the Bench, as was the petitioner himself, — and where, from 
1829 to 1836, in our highest State judicial tribunal, he pre- 
sided with great learning and honor — and return to the bar 
again. Vide. In the matter of Dormenon^ 1 Mar. 129. 
( arthew, 478. 

The second question is, whether the petitioner, by virtue 
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'of his admission to the bar of this Conrt, has a property in 
his profession or office? The case of The AdnCrs of Byrne 
V. The AdnCrs qf Stefwarty arose on a statute which inhibit- 
■ ed persons holding certain offices under the State from prac- 
ticing in the courts. The chancellor, in his opinion, remark- 
ed : ^' Bat the objection of most weight is, that this act, as 
it affects the defendant, will deprive him of a right which may 
fairly be considered a species of property. It cannot be de- 
nied that a man^s trade or profession is his property, and if 
any law should be passed avowedly for the purpose of restrain - 
ing any member of the bar, who is not a public officer, from 
exercising his profession, I should declare such law void." 
In 20 Johns. E. 492, the court say, that attorney!^ and coun- 
sellors ^'exercise a privilege or franchise." And Osxokd, J., 
in the case of Ihraey^ eupra^ in speaking of the right to prac- 
tice law, asked : ^^ Can it be seriously contended that it is 
not a valuable right, and as deserving of protection as pro- 
perty ?" 

In, the maUer ofJoJm Baxter ^ decided at the May Terin, 
1866, of the Circuit Court of the United States for the Eas- 
tern District of Tennessee, Tiuoo, J., construing. the Act of 
Congress of Januaay 24, 1865, said : " For if he" [the attor* 
ney] *^ neglects or refuses to take the prescribed oath, he is as 
effectually deprived of his office and the fees and emoluments 
thereof, as he could be by a forfeiture of the same upon a re- 
gular trial and conviction by due process of law^ for the of- 
fences mentioned. These fees and emoluments," coutinues 
the judge, " are aa much the property of the attorney as any 
choses in action can, in law, be the property of any other 
citizen ; and, being property, the law in question, to the ex- 
tent mentioned, punishes the attorney by 9k forfeiture of his 
property." Opinion of the RonardbU Connolly F. J!bioo, 
Pamph. p. 10. Memphis, Tenn., 1865. This case and Cohen 
V. Wrighty are the only reported cades that I have se^i, in 
which tills question came regularly before a court. In Cohen 
V. Wrighty the C jurt, Cbooker, J., delivering the opinion — 
in which Nobton, J., specially concurred — said : " The right 
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to practice law is valaable to the possessor onlj. It cannot 
descend or be inherited, bought or sold, conveyed or trans- 
ferred, can be divested and destroyed by mere order of the 
court, is subject to forfeiture by mere loss of moral charac- 
ter on the part of the possessor, and cannot, therefore, in any 
proper sense be deemed 'property,' or amount to a 'contract,' 
in the Constitutional meaning of those terms." ;But the courts 
in approaching this conclusion, say : " If the right of the at- 
torney to practice law is property, within the clear intent 
and meaning of the constitnfion, there is much force in the 
position that the statute by depriving him of the right, 
without a judicial investigation, such as is usual in case&of 
that kind, violates this provision. Still it is not so clear as 
to be beyond a doubt, for it can hardly be said that he is 
^deprived' of any thing when the law leaves it open to him 
to resume his privileges at any time by taking the oath, a 
failure to do which is his own fault." In another part of this 
opinion this oath will be transcribed and referred to. 

Comparing the ruling of the United States Circuit Court, 
on this point, with that of the supreme court of California, 
it will be seen that the views of these Courts are opposed ; at 
least, there is some diversity of opinion. The former Court 
shows that an illegal result follows, by reason of the Act of 
Congress depriving the .attorney of his office. In other 
words, if the attorney will not, or cannot take the oath, the 
statute itself deprives him of the fees and emoluments be- 
coming duo to him while in possession of his office under the 
sanction of the Court. The latter Court — if my interpreta- 
tion is not erroneous-i-holds that no unlawful consequence 
follows, because the attorney has no property in .his office, 
in the constitutional sense of that term. 

That au attorney, or counsellor has a property in his fees 
and emoluments by the common law, or by contract express- 
ed or implied with his client, and legal modes of recovering 
the same, is well established. 1 Bac. Ab. Attorney (F.) 2 
Gr. on Ev. sec. 139 : l-i^Geo. 87. 

The first division of the last clause oF the fifth article of 
19 
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the Amendment to the Constitation of the United States, 
ordains that no person shall " bo deprived of life, liber- 
ty or property without due process of law." This declara- 
tion exhibits a summary of all the antecedent precau- 
tions contained in this article, and it places prt)pcrty in the 
same category with the more exalted blessings of life and 
liberty. "Where property is possessed or owned by a person 
under existing laws, or where ho has secured to him, by ju- 
dicial authority (as in the case of an attorney or counsellor) 
the right or privilege to acquire and own property by his 
professional skilland industry, (supposing this right or privi- 
lege of future acquisition and ownership is, under the pro- 
vision of the Constitution, property, and therefore, equally 
protected with property over which the owner has prehensi- 
ble power,) then he cannot be deprived of the property, nor 
can the right, privilege, or franchise mentioned be extin- 
guished, by the declaration of Congress, jper se. And if he 
has forfeited either, the facts must be ascertained by due pro- 
cess of law, before the judicial tribunals^of the country, — 
Vide Murray^s Lessee et ah v. Jldboken Land and Improve- . 
inefrU Company^ 18 How. 272. 

Whether, when an attorney or counseller is, by the Court, 
regularly licensed and admitted to practice law, this bestows 
upon him a property in his profession or office, is a question 
so interwoven with nice distinctions, that it is far from being 
easily resolved; but the present inclination of my mind is 
that it is not property, in the sense and import of that word 
or term as used in the Constitution ; still, it is a right, privi- 
lege, or species of franchise under tke immediate sanction 
and protection of the Court. I do not, however, entertain 
the remotest doubt of the power of Congress, acting within 
the limits of its Constitutional authority, to ]^*e8cribe by 
law who may be attorneys or counsellors of the national 
Courts, their qualifications, mode of admission, snspen^ioii 
and disbarment. 

ft 

Seldon, J., in WayneJiamer v. The People^ 3 Ker., 483, 
gave the following definition of property : " Property is the 
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right of any person to possess, use, enjoy and dispose of a 
thing. The term, although frequently applied to the thing 
itself in strictness means only the rights in relation to it, 
{Bouvier's Law Die,; 1 Bla, Com,, 138 ; Wehster's Die,)'' 
And, indeed, after a most careful examination of all the au- 
thorities within my reach, I have failed to discover a defini- 
tion of property stripped of the attributes of enjoyment and 
alienation. Grotius — Book 2, ch, 6, sec. 1, says: The ex- 
clusive right of using and transferring property follows as a 
natural consequence from the perception and admission of 
the right itself. 

The petitioner having brought into Court a charter of lull 
pardon and amnesty, granted to him by the President of the 
United States, and filed with the Clerk an authenticated 
copy of his acceptance of the same, urged that this act of 
Executive clemency relieves him from being required, before 
he can appear and be heard as an attorney or counsellor in 
this Court, to take and subscribe the oath prescribed by the 
Act of January 23, 1865, because, as he says, this pardon and 
amnesty has restored him to all the rights subject to forfei- 
ture by reason of his having "voluntarily participated in the 
rebellion." The Constitution (Art. ii., sec, ii, cl. 1), affirma- 
tively vests in the President of the United States the sole 
power to grant reprieves and pardons, except in cases of im- 
peachment. And the very nature and necessity of such an 
authority in every government, arises from the infirmities 
incident to the administration of human justice. 

la ex parte Wells, 18 IIow., 307, Mr. Justice Wayne, in 
delivering the opinion of the Supreme Court of the United 
States, made use of the following language : " Without such 
a power of clemency, to be exercised by some department or 
functionary of a government, it would be most imperfect 
and deficient in its political morality, and in the attributes 
of Deity, whose judgments are always tempered with mercy.'* 
Mr. Speed, Attorney-General of the United States, in his 
Opinion of May 1,1865, elucidates in a masterly manner, the 
Constitutional power of the President to grant pardon and 
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amnesty. And in defining these terms, he says : ^' A pardon 
is a remission of guilt ; an amnesty is an act of oblivion or 
forgetfulness. They are acts of sovereign mercy and grace, 
flowing from the appropriate organ of the Government. — 
There can be no pardon where there is no actual or imputed 
guilt. — ^The acceptance of a pardon is the confession of guilt, 
or of the existence of a state of facts from which a judgment 
of guilt would follow." In a subsequent part of the Opinion 
he remarks : " After a pardon has been accepted it become 
a valid jBicty and the person receiving it is entitled to all its 
benefits." Afterwards he says : " Persons who have been 
constantly engaged in rebellion, should know distinctly what 
they are to do, when and how they are to do it, to free them- 
selves from punishment, in whole or in part, or to re-instate 
themselves as before the rebellion." In 12 Mod. R., 119, it 
is held that '^Where a crime is pardoned, all the effects and 
consequences thereof are also^ discharged." 

I will not venture to illustrate or expand these citations, 
or to discuss this subject at length, but will bring my re- 
marks to a close in a very few words. The language of the 
Act is explicit ; and although it applies to a single order of 
persons only, it is gratuitous to say that it was the intention 
ot Congress to limit the oath to any particular individual or 
class of this order ; the plain words of the Act are, that it 
shall comprehend jBvery attorney or counsellor upon his ad- 
mission to the bar of a national Court, or who had been ad- 
mitted previous to the 4tli of March, 1865. Yet the effect 
of the statute is, that while of force, neither pardon nor am- 
nesty avail the petitioner, so as to make him a " new man." 
4 Bla. Com. 402. 

Was this result — this impossibility — foreknown to Con- 
gress? 

^ Admit that this statute is of the character contemplated 
by Sir WiLLtAM Blackstone. "But where," says that 
author, " some collateral matter arises out of the general ^ 
words and happens to be imre:i6onable, there the judges iMA 1 
in decency, to conclude that this eonseqnence waa not fore- 
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seen by the parliament, and, therefore, they are at liberty to 
expound the statute by equity, and only quoad hoc disregard 
iL" 1 Com. 91. What is said by the Commentator relates 
to the British constitation ; but whether such reason alone, 
for setting aside a statute, or any portion of it, would obtain 
in this country, is very questionable. See Iredell, J., in 
Colder v. BvU, 3 DalL, 386 ; Cochran v. Van Surly, 20 
Wend., 381 ; The City of Bridgeport v. The Housatonie 
JSail Mood Company^ 15, Conn., 475 ; ParJcer v. Common- 
'WeaUhj 6 Barr, 507. But vide Robs' case, 2 Pick., 165 ; re- 
marks of Parker, C. J. 

Chancellor Kent. (1 Com., 448,) says : " If there be no 
constitutional objections to a statute, it is with us as absolute 
and uncontrollable as laws flowing from the sovereign power 
under any other form of government." Here we have a 
written Constii^ution, forming the paramount and fundamen- 
tal law of the nation, wherein* is designated the powers and 
duties of the national Legislature, as well as of the other 
departments of the government ; therefore, it must follow 
as a consequence, that none of the co-ordinate branches can 
infringe the power of any of the others — each division, leg- 
islative, executive, and judicial, must remain confined within 
its own Constitutional limits. 

It was ingeniously argued by one of the learned counsel, 
ex-Gov. Joseph E. Brown, that this Act imposes a penalty 
which cannot be remitted, and inflicts a punishment beyond 
the reach of Executive clemency. Whether this statute re- 
ally passes the Constitutional boundary, and is subversive of 
the pardoning power of the President, is a question of so 
nic6 and delicate a nature, that the solution of it would de- 
mand the most profound consideration ; but, as the case be- 
fore the Court does not absolutely require this question to 
be resolved, it will not be attempted. See Story on the Con- 
stitution, sec. 1498. 

On the part of the petioner it was contended that the Act 
of January 24, 1865--^in which the oath of office of July 2, 
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1862, may be, by relation, considered as embodied) -is in 
the nature of a bill of attainder. 

Bills of attainder are statutes enacted by tbc supreme leg- 
islative power, jpTO re natay inflicting capital penalties, ex 
post facto^ without conviction in the regular course of ad- 
ministration through courts of justice. 

But it has been contended in argument that the person or 
persons to be affected must be named in the bill, otherwise 
it is not a statute of this character. Dr. Wooddeson in his 
Vinet*ian Lectures^ 13 Law, Lib. 510, lends a general sub- 
stantiation to this position. He says : ^^ It has been usual 
in times of domestic rebellion to pass acts of parliament in- 
flicting the penalties of attainder on those hy namsj who 
had levied war against the king, and had fled from justice, 
provided they should not surrender by a day prefixed," 
Acts of attainder were generally framed In accordance with 
the foregoing extract, but not always so ; for there are in the 
statute-books, both of England and of L*eland, muiy statutes 
of attainder wherein whole classes of people, in bulk, were 
attainted, adjudged and convicted of high treason, without 
being named or otherwise legally designated ; and without 
being called, arraigned, or tried. But a distant allusion 
alone to these bills of attainder, — and which, in several ma- 
terial respects, differ from those mentioned by W^oodds&ok, 
and other writers, — is not sufficient to an understanding of 
the grave question under immediate examination; therefore, 
so much of such of them as may direct to a legitimate legal 
conclusion, may not ini^tly, I think, be transcribed. At a 
Parliament held at Westminster, the statute of 26 Hen^ vilL, 
c 25, 3 Stats, of the Realm, 529, was passed. It is entitled 
" An Act concerning the Attainder of Thomas Fittzgaralde, 
Erie of Gildare." It attaints first the Earl of high treason 
and deprives him of his estate, title, etc. Sec. II declares, 
" That all such persons which be or heretofore have been 
comforters, partakers, abettors, confederates, and adherents 
unto the said Erie in his said false and traitorous acts and 
purposes, shall, in likewise staiid and be attainted, adjudged 
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and convicted of high treason." By sec. Ill, it is provided, 
"That the same attainder, jndgment, and conviction against 
the said comforters, partakers, abettors, confederates and 
adherents,. shall be as strong and effectual inlaw against 
them, and every of them, as thongh they, and every of them, 
had be {sic) specially, singularly and particularly named by 
their proper names and surnames in this said Act/' Sec. 
IV enacts, that as well the said Earl, as other his said 
comforters, abetters, etc., " shall have and suffer execution 
of death for the same accordingly." Sec. VII, provides, that 
the attainder is not to be ''hurtful or prejudicial," if they 
submit by a pre-signified day to the king or his lieutenant. 

This boon is denied in the next bill of attainder against 
Kildare, his uncles, and adherents. It will, therefore, be 
cited to show the terrible severity of some of the attainders. 

Some two years subsequent to the enactment of the pre- 
ceding, the 28 Hen., viii, c 18, Id. 694, was passed. This 
statute is entitled, " An Act concernins: the Attainder of 
Thomas Fittzgaralde, and of his V Uncles." First reciting 
the 26 Hen., viii, c 25, it declares that, " The said Thomas, 
late Erie of Gyldare, by whatsoever name or names he be 
called; James Fittzgaralde, Knigkt; John Fittzgaralde; 
Kichard [Fittzgaralde] ; Oly ver Fittzgaralde ; and Walter 
Fittzgaralde, be attainted, adjudged and convicted of high 
treason;" * * * * and that the said Thomas shall 
loose his title, dignity and estate of Earl of Gyldare. Sec- 
tion n, as in the preceding Act, attaints '* all such persons 
which be or heretofore have l>een comforters, abettors, par- 
takeors, confederates or adherents unto the said James Fittz- 
geralde, late Erie, or unto his said uncles, and every of them. 
Section III. " And be it further enacted, by the authority 
aforesaid, that the same attainder, judgment, and conviction 
against the said comforters, abettors^ partakers, confederates 
and adherents, shall be as strong and effectual in law against 
them, and every of them, as though they and every of them, 
had been specially, singularly and particularly named by 
their proper names arid surnames in [the] said Act." Sec- 
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tion IV. " And be it farther enacted by the authority afore- 
said, that as well the said Thomas, late Grle, James Fittz- 
garalde, Knight : John Fitzgaralde ; Richard Fittzgaralde ; 
Oly ver Fittzgeralde ; and Walter Fittzgaralde, now being 
in the Tower of London, for their said treason, and every of 
them, as the said comforters, abettors, partakers, confeder- 
ates and adherents, and every of them, shall have and suf- 
fer execution of death for the same accordingly," * * « * 
and shall forfeit their estates, etc. ^'And that they, and 
every of them, for their said false and traiterous offenses, 
shall loose the benefit, liberation, and privilege of all sanc- 
tuaries." 

Shortly after the passing of this attainder — and without 
any trial whatever — the young Kildare and his five rebel 
uncles were hangeil at Tyburn, Herhert^s Life and Rdgn 
of Ilmry tJie Eighth, P. 491. Ed. of 1682. 

In Bishop Burnet's history of the ^Reformation, 1 — ^Part 
2 — 243, ed. of 1825, is printed at length. Parliamentary Roll, 
Act 60, anno regni tricesimo seoundo^ Henry 8, and this stat- 
ute enacts, inter alia^ that Thomas, late Earl of Essex, ^^ shall 
bo and stand by authority of this present parliament, at- 
tainted and convicted of heresy and high treason, and shall 
be adjudged an abominable and detestable traitor, and shall 
have and suffer the pains of death." He was executed with- 
out more ado. 

The 24th Eliz., ch., 1 Irish Stats, at Large, 391, attainted 
and convicted James Eustace, late Tiscount Baltinglas, and 
his brothers, Edmund, Thomas, Walter, and Richard, of 
liigh treason ; and by sec. IL, prescribed as follows : "Hat 
as well the said James, and all others the said offenders and 
persons before named, as such othees who by actual re- 
bellion, and other traitorous practices have committed like 
abominable and detestable treason and rebellion, and have 
died and been slain in their said actual rebellion and 
treasons, or otherwise been, by martial law, executed for the 
same, and,overy of them, for said abominable and detesta- 
kU treasons, by them and every of them, most abon:iinabIy 
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and traitorously committed, perpetrated and done against 
yonr highness," etc., " shall be, by authority of this present 
parliament, convicted and attainted of high treason. And 
that as many of the said offenders and persons before named, 
as be yet in life, shall and may, at your highness' will and 
pleasure suffer the pains of death as in cases of high treason," 
etc.- 

Here the living and the dead alike were attainted and 
convicted. Many other acts might be cited, in which de- 
ceased persons were attainted. Let one (and it is the last of the 
kind, I believe,) suffice : The 12 Car., iic. 30, attainted the re- 
mains of the great Lord Protector Cromwell, and others 
who had eat in judgment on Charles the First. And by 
order of the parliament they were taken out of their graves 
and hanged in their shrouds. 1 Pepys Diary, 149. Ed. 1864. 

The foregoing citations are amply sufficient to show 
(among other matters pertinent to this subject) that to con- 
stitute a statute of attainder, it was not necessary to name 
the persons accused, nor to call upon them to appear and 
defend before judgment. 

Other occasional acts of parliament of a kindred nature 
to bills of attainder — but which inflict a punishment milder 
than death — ^known as bills of pains and penalties, will be 
noticed. Treason itself has, in some instances, been pun- 
iflhed by these statutes, as in the case of Lord Monson, Sir 
Arthur Haselrig and others, who had been members of the . 
High Court of Justice. 12 Car., ii, c. 11, sees. 38 and 89. 
The 19 Car., ii., c. 10, adjudged the Earl of Clarendon a 
banished man for life, if he did not return to England within 
a certain period, and surrender himself for trial. The 9 
Geo., 1, c. 18, 5 Stats, at Large, 477, ordered Bishop Atter- 
bury to depart the realm on, or before, a fixed day ; sen- 
tenced him to perpetual exile, and made it felony in him to , 
return ; and deprived him of all his offices, dignities, etc. 
This bill was passed, on what was, at the time, a bare sup- 
position, that he was conspiring to bring in the Pretender. 

Of the nature of bills of pains and penalties, and also 
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closely allied to more than one of the acts of attainder 
quoted, are those statutes which despoiled certain portions of 
the people, — and in one memorable instancfe a whole com- 
munity, in gross, — of tlieir civil rights, without denomi- 
nating by name, or other legal special manner, the persons 
to be affected, or summoning them to appear and defend. 
The 22 Geo., iii.,c. 31, disfranchised all the electors of Crick- 
dale below a certain yearly rental. By the 1 and 2 Geo., 
iv., c. 47. 8 Stats. (IT. K.) at Large, 358, the entire body of 
voters of Gram pound were deprived of their electoral priv- 
ileges. 

In England a distinction is taken between bills of attain- 
der, and bills of pains and penalties ; but when carefully 
noted and compared they will be found akin, and in close 
fellowship ; and the following extract will prove the near- 
ness of their identity. While the bill to inflict pains and 
penalties upon John Plunkett, was pending before the House^ 
of Lords, it was ordered by that House, tliat the opinion 
of the judges be asked, " Whether if John Plunkett shall, 
after the passing of this bill, be indicted for the treasons of 
which he stands charged in this bill, he can plead this act in 
bar of such indictment?" And the judges, through the 
Chief Justice, answered : " That, if the said bill should pass 
into a law, he may plead the same in bar of such indict- 
ment." 16 State Trials, 365. If the Act of Congress of 
January 24, 1865, or any part of it, be in the nature of a 
bill of attainder, and as such would effect the petitioner, it 
cannot be deemed any the less so because ho is not named 
in it. And like reason would hold good, if it be technically, 
or in the nature of a bill of pains and penalties. Dxjeb on 
the Constitutional Jurisprudence of the United States, Lect 
XI. Mr. Justice Stoey says : " But in the sense of the Con- 
stitution, it seems, that bills of attainder include bills of 
pains and penalties ; for the Supreme Court have said '^ A 
bill of attainder may affect the life of an individual, or con- 
fiscate his property, or may do both." Story on the Con- 
stitution, sec., 1338, citing, Fletcher v. Pech^ 6 Oranch., 138, 
and 1 Kent, Lect xix. 
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Whether the Act of January 24^, 1805, is in the nature of 
a bill of attainder was a point in judgment In tlie case of 
John GUI Sliorter^ and other aUomeys^ for leave to practice in 
iJis Oircuit and District Courts of the United States^ for the 
District of Alabama^ without first complying with tlie re- 
quiremenis of said statute. And Bustekd, J., in an opinion 
marked by prj cision and force, said : " Does it not in fact 
disfranchise the class of men known as lawyers, under the 
pain of not taking the oath it prescribes? Is not this the 
logical and necessary consequence of their refusal ? Does it 
not disfranchise them when it requires them to take the pre- 
scribed oath, before they can exercise their vocation ? Is it 
not an assumption by the legislature of judicial magistracy ? 
Is it not '•pronouncing upon the guilt of the party without 
any of the common forms and gaards of trial V " Decision 
of the HonoTohle Richard Busteku. Mobile Register arid 
Advertiser^ Dec. 17, 1S65. 

Bestowing upon this particular question the utmost care 
and eolicitude — and with unfeigned regret of my inability 
to discuss it in a manner answerable to its gravity — I cannot 
regard the retrospective part of this oath otherwise than as 
a bill of pains and penalties — possessing the characteristic 
attributes of a bill of attainder, except the death penalty, 
hi the arbitrary, technical sense it may not be so called ; 
but when it is so plainly observable that by its own inherent 
force it effectuates the destruction of the rights of a large 
order of persons, and is substantially and in effect a bill of 
pains and penalties, I know no other term in our language 
adequate to express it. By operation of the legislative will 
alone, the petitioner is already adjudged — adjudged without 
due process of law ; and, although forthcoming, not called 
to trial, according to the general laws of the land ; the stat- 
ute affecting his person as directly and accurately, as thougli 
be were named in its body — disenabling him from appearing 
or being heard, as an attorney or counsellor, at the bar of 
tbis Court, and thereby depriving him of the right to ac- 
qnire and own property, by his professional skill and labor. 
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But if the conclusion at which I have arrived is errone- 
ous, and the retroactive clauses of the oath do not contra- 
vene any portion of the Constitution of the United States, 
still he is encompassed by an impassible barrier during the 
remainder of his days, or until these supposed obnoxious 
clauses of the oath are modified or repealed by Congress. 

The following additional objections were presented : First, 
that the Act of Congress of January 24th, 1865, is a penal 
law. This may bo disposed of at once. After a careful 
analysis of this statute, and perceiving, as I apprehend, 
the manner in which it necessarily aflFccts the party now be- 
fore this Court, it seems clear, on principal and on authority; 
that the several retrospective divisions of the oath are highly 
penal. The following cases are referred to, in support of 
this expression : Leigh! s case; Dorsey^s case; In the maUer 
of Shorter ct al. ; In the matter of Baxter. Agreeing with 
these authorities, this question may be considered settled, 
so far as this Court is concerned, until such time as the Su- 
preme Court of the United States shall have decided it oth- 
erwise. 

The second objection taken was, that the Act is in viola- 
tion of so much of the ninth section of the first article of 
the Constitution as declares that no ^^ ex post facto law shall 
be passed ;" and also that it contravenes that clause of the 
fifth section of the first article of the amendments to the 
Constitution, which prohibits any person from being com- 
pelled, in any criminal case, to be a witness against himself, 
or being deprived of life, liberty and property without due 
process of law. 

In the case of Zeighj supra^ Mr. Leigh applied to the 
Supreme Court of Appeals of Virginia for adnussion to its 
bar. But he was met by a statute of that State, requiring 
" every person who shall be appointed to any office or place, 
civil or military, under the commonwealth, shall, in addHion 
to the oath now prescribed, take the following oath/' to-wit : 
^' That be hath not been engaged in a duel by sending or ac- 
cepting a challenge to fight a duel, or by fighting a duel, or 
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in any other manner in violation of the act * entitled an Act 
to suppress duelling,' since the passage thereof;" and fur- 
ther, that he will not be concerned directly or indirectly in 
such duel, during his continuance in office. Id. 4S5. The 
point for judgment in this case was, whether practitioners 
of the law were public officers ? Tucker, J., was of opinion 
that they were. But Roane, J., and Fleming, C. J., de- 
cided otherwise. Mr. Leigh was admitted without taking 
the additional oath. Tlic majority of the court, in their 
opinions, animadverted upon the statute in very expressive 
terms, Koane, J., said : " It is unusally penalj if not tyran- 
nical, in compelling a party to stipulate upon oath, by the 
3d section, not only in relation to his past conduct, and pres- 
ent resolution, but also for the future state of his mind." 
And the Chief Justice — after remarking that it was an 
"oath unknown ^o tlie laws of the State, or of the United 
States" — adds : " I cannot but consider it a penal statute, and 
as 9uc?i must give it a strict interpretation." 

In the matter of John Dorsey^ supra. On the seventh of 
January, 1826, the Legislature of Alabama passed an Act, 
commanding all public officers, and attorneys and counsel- 
lors at law, before entering upon the duties of their offices 
or stations, to take the foUowin g oath, to- wit : " I do sol- 
emnly swear that I have neither directly or indirectly, given, 
accepted, or knowingly carried a challenge in writing or 
otherwise, to any person or persons (being a citizen of this 
state) to fight in single combat, or otherwise, with any deadly 
weapon, either in, or out of the state, or aided or abetted in 
the same, since the first day of January, 1826 ;" and that ho 
will not hereafter give, accept, or knowingly carry a dial 
lenge, etc. " And any attorney or counsellor at law, failing 
or refusing to take the said oath, shall not be permitted to 
practice, as such, in any court of this state." 

The validity of this Act came regularly before the court, 
and a majority of the members decided the retroactive por- 
tion of the oath to be unconstitntional and void. Collier, 
C. J., dissented. Goldthwaite, J., in delivering the opinion, 
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said : ^^I havo given the subject the consideration demanded 
by its importance as a cons tit ntional question, and am con- 
vinced that one part of the oath imposed by the general as- 
sembly, usually called the duelling act, is inhibited by the 
constitution. As the oath is not divisable, and is, in part, 
unwarranted by the fundamental law, in my opinion, we 
ought not to require it to be administered." Obmokd, J., 
said: "This is (^ highly penal law; it excludes, unless its 
terms are complied with, all persons from practicing as attor- 
neys and counsellors at law in the courts of this state." On 
p. 380, he says : " The tenth section of the bill of riglits, 
among other things, provides that no one ' shall be com- 
pelled to give evidence against himself, nor shall he be de- 
prived of his life, liberty, or property, but by due course of 
law.' After a patient and mature examination of the mat- 
ter, I am of opinion that the requisitions ot the expurgatory 
oath, exacted by this law, offerids against this portion of the 
bill of rights." 

The case of Cohen v. Wright^ supra, arose on an Act, 
passed April 25, 1863, by the legislature of California, enti- 
tled " J.n aet to exclude Traitors and Alien hnemies fnmi 
the Courts of Justice in Civil Cases^ The 3d section of the 
Act reads : " Xo attorney at law shall be permitted to prac- 
tice in any court in this state until he shall have taken, and 
filed in the office of the county clerk of the county in which 
the att04'ney shall reside, the oath prescribed in this act ; and 
for every violation of the provisions of this section, the attor- 
ney so ofiendiug shall be considered guilty of a misde- 
meanor, and on conviction shall be fined in the sum of one 
thousand dollars." The following is the form of oath to be 
taken by plaintiffs, defendants, and attorneys, to-wit : " I 
Qiere insert the name of the plaintiff"] do solemnly swear 
that I will support the Constitution of the United States, 
and the constitution of the state of California; that I will 
bear true faith and allegiance to the Government of the 
United States, any ordinance, resolution, or law of any state, 
or territory, or of any convention or legislature thereof, fo 
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the contrary notwithstanding; that I have not, /ince the 
[here insert the date of the passage of this act] knowingly 
aided, encouraged, countenanced, or assisted, nor will I here- 
after, in any manner, aid, encourage, countenance or assist 
the so-called Confederate states, or any of them, in their re- 
bellion against the lawful Government of the United States; 
and this I do without any qualification or mental reserva- 
tion whatsoever." The first and second clauses of the oath 
state, in plain terms, that the affiant will support the Con- 
stitution of the United States, and the constitution of the 
state of California. "The next clause," says Mr. Justice^ 
Crockeb, in delivering the opinion of the court, '' that the 
party has not, since the passage of the act, and will not aid, 
enconrage, countenance or assist those now in rebellion 
against the United States, is a solemn declaration or pledge; 
a declaration that the party has not committed since the 
passage of the law, and a pledge that he will not commit 
any treasonable act against the National Government. So 
far as it is a pledge of future good conduct, it is but express- 
ing in another form that he will support the Constitution, 
and bear true allegiance to the United States, and to that 
extent clearly is not opposed to this section " [Art. ii, sec. iii] 
"of our state constitution. So far as it is a declaration of 
past conduct, it seems to go beyond the strict letter of the 
constitutional oath, tind we have, therefore, had a doubt of 
its validity. It does, however, but carry out the object, de- 
sign, and spirit of the constitutional oath ; and as it is not 
an unreasonable requirement, being confined to acts since 
the passage of the law, and docs not clearly violate the con- 
stitution, we are unwilling to declare it void on a mere 
doubt." " The act," say the court, toward the close of this 
branch of the case, " is not retrospective, as it merely re- 
quires the party to swear that he has not committed any 
treasonable act since its passage. It does not relate to any 
act done before that time." 

In the matter of Baxter^ eupra^ Tkigg, J., said : "' Now, 
assuming that Mr. Baxter has been guilty of some one or 
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more of the acts enumerated in the prescribed oath, or rather 
in the law we are considering, (for the oath, as before stated, 
must be considered as incorporated in the body of the act,) 
the question then arises : Does this law of Congress render 
the act committed puniahdble in a manner in whicli it was 
not punishable when it was committed ? Docs it afiect him, 
by way of punishifient of the act, either in his person or his 
estate, differenUy from what it would have done before the 
passage of the law, and at the time the act was committed ? 
If it does, then, under the authorities before cited, it is an 
^poei fado law, and, being repugnant to the Constitution, 
is void." And in the next paragraph the Judge says : " But 
this law extends the punishment of the attorney, by virtually 
depriving him of his office in the Courts, and thereby for- 
feiting whatever of the emoluments of his profession he may 
be entitled to upon contracts with his clients for services to 
be rendered, or which have been in part performed and not 
yet completed. * * * * And the effect of the law 
being thus penal in its consequences, and punishing the 
attorney for the acts mentioned in the oath, in a manner ia 
which they wore not punishable, when committed, then, 
tested by the principles laid down in the Cases of Calder v. 
Bull and Fletcher v. Peck, I am constrained to declare that 
the Act in question is opposed to the Constitution of the 
United States^ is ex post facto in its operations, and therefore 
not a valid law." Pamph. 10. 

BusTEED, J., in Shorter et al.^ supra^ declared the Act to be 
"highly penal in its general scope and effect." The Judge 
also determined it to be ex post facto ^ and gave the folfow- 
iog cogent illustration in support of his decision on this 
point : " One of the clauses in the act of Congress of the 2d 
of July, 1862, and which is embraced in the oath required 
by the act of January 24, 1865, is as follows : ' That I have 
neither sought, nor accepted, nor attempted to exercise the 
functions of any office whatever, under -any authority, or 
pretended authority, in hostility to the United States.' This 
abjuration is not confined to any period. It covers the life 



OF THE UNITED STATES FOR GEORGIA. 809 

Bz parte, WIlllAm Law. Petitioner. 

time of the affirmant. Before the 24th of January, 1865, a 
British subject could be admitted to all the rights of citizen- 
ship in the United States by taking the oaths of naturaliza- 
tion. Without being naturalized, he might be admitted to 
the bar of this Court upon complying with the rules of the 
Court, But'i', during the period of war between the United 
States and Great Britain, half a century ago, he had held 
office in the kingdom, of which ho was a native and was 
then a subject, he could not comply with the requisitions of 
this statute, and could no longer exercise bis privilege as a 
member of the bar of this Court. The right acquired by 
his naturalization, and by the rules and orders of the Court, 
would be annulled by a law ex post facto, and for an act in- 
nocent, or even praiseworthy, when it was done." 

It was likewise the opinion of the Court that the statute 
compelled the party to be a witness against himself. " It is 
unworthy of the great question," observed the Judge^ " to 
say that a man is not obliged to put himself in the supposed 
dilemma ; that all he has to do is not to attempt the prac- 
tice of his profession in the National Courts, and heVill not 
run the risk of testifying to his own guilt. This is the merest 
and the shallowest sophistry. If he keep silence, he is 
thereby deprived of a constitutional right ; if he speak, he 
becomes a ^ witness against himself.' Judgment of condem- 
nation instantly follows the coerced acknowledgment of 
guilt, and an act of th^ legislature is thus made to take the 
place and exercise the functions of the judicial office. Now,, 
if Congress may bring about such a result to a man, is it not 
doing, by indirection, what it is expressly prohibited from 
doing directly ? " 

Concurring in the decision of the United States Circuit 
Court in the case of BaaaAer, and that of the United States 
District Court in Shorter et al., it might seem unnecessary 
to offer further or other argument on subjects which have 
already been so satisfaetorily treated ; but as the same ques- 
tions which arose before those tribunals were also discussed 
20 
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here, it is due to counsel that the views of this Court be sig- 
nified ; little, however, can be added. 

In Fletcher v. Pecky 6 Cranch, 138, it was said by the Su- 
preme Court of the United States that an ex post facto law 
is one which renders an act punishable in a manner in which 
it was n()t punishable when it was 'committed. "This defi- 
nition," says Kent, " is distinguished for its comprehensive 
brevity and precision, and it extends to laws passed after the 
act, and affecting a person by way of punishment of that 
act, either in his person or estate." 1 Kent, 409. And the 
Supreme Judicial Court of Massachusetts, in Rosi case, say: 
"Adding a new punishment, or increasing the old one for 
the same offence, would be ex post factoP 2 Pick., 165. 
^^ Ec post facto laws relate to penal and criminal proceed- 
ings." 1 Kent, 409*. Carefully observing the foregoing de- 
finitions, it may be said that an ex post facto law is a retro- 
active penal or criminal law, and no other. 

The design and object of a law is to regulate conduct, to 
prescribe and fix a rule or guide for it ; and, theretore, a 
law attempting to regulate past conduct undoes itself, and 
involves an inconsistency, a contradiction, and an absurdity. 
The attaching of a new or cumulative consequence to a 
past transaction does not regulate it, for a bygone act is 
beyond the reach of regulation. Sir William Blackstonb 
says that all laws should be made " to commence in futuro^ 
and be notified before their commencement, which is implied 
in the term ' prescribed.' " 

There are several clauses, or divisions, in the retrospective 
portion of the oath ; the first is as follows : " I do solemnly 
swear (or affirm) that I have never voluntarily borne arms 
against the United States since I have been a citizen there- 
of." 

If a citizen of the United States, or an alien while he or 
his family and effects are under the protection of the gov- 
ernment, voluntarily bears arms against the United States, 
it is a levying of war against them ; and this is treason, the 
heaviest and most atrociQq? offense known to the law ; it is 
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the 8Tiin of all crimes, for it is committed against the duty 
of allegiance. 

By observing this claase, it cannot bnt be noticed that, 
although it is coached in negative langaage, it neverthele^ 
implies, affirmativelj, that the partj taking the oath may 
have borne arms against the United States within the period 
dnriog which he has been a citizen. He does not swear posis 
tively that he has not borne arms against the United States 
since he has been a citizen thereof; bnt, on the contrary, his 
oath is pregnant with the admission that he has ; and so, by 
implication, he inculpates himself, and at the same moment 
exculpates himself by testifying that he did not commit it 
voluntarily; and thus, the facts and the law being blended, 
he swears to matter of law, or rathei' to a conclusion of 
law. 

It is a well settled rule, and knows no exception, that an 
act done from compulsion or necessity is not a crime ; but 
the degree of necessity that will excuse is often, however, a 
nice matter to decide. Meepvhlioa v. McCarty^ 2 Dall., 86 , 
United StcUee v. Vigol^ id. 346. 1 Ross, on Crimes, 664; 
665 ; 1 Bishop on Criminal Law, sees. 441 to 448. Allison 
Crim. Law, 687, 673 ; 1 Hume Crim.Law, 50, 51. TheArgo^ 
1 Gall. 150, 157. The New York, 3 Wheat. 59. 

It is in evidence, as has been seen, that Mr. Law, the pe- 
titioner, fell within the 13th exception of the Proclamation 
of May 29th, 1865, and that he received and accepted a 
grant of pardon and amnesty from the President of tlie 
United States. This grant was inspected by the Court and 
declared to be a valid act, and that the recipient ought to 
have the full lega^benefit of it. 

Kow, if this pardon, in addition to absolving the offence, 
al«> restores to him property, not judicially condemned to 
the United States, by parity of principle, it likewise restores 
to him his property, or right of property, in the fees and 
other emoluments accruing to him for professional services 
as an attorney, proctor, &c. 

Suppose a member of the bar were indicted for ^" 
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because of his haying levied war against the United States, 
and he brings into the Circuit Court before which be stands 
charged a pardon for the offence, and he pleads it in bar, or 
by other proper mode presents it for judgment on arraign- 
naeut or daring trial ; or after verdict, in arrest of judgment ; 
or after judgment, in bar of execution ; and his plea or mo- 
tion is allowed, and he goes without day, is not this the end? 
By this, are not all the effects and consequences of the crime 
discharged, and the party become a *' new man "? 

But, notwithstanding tho accused has the benefit of tho 
pardon adjudged to him by the Court, yet he cannot be per- 
mitted to appear and be heard in any Federal Court, xmlesa 
he shall have taken and subscribed an oath, (which oath is 
already quoted,) the first clause, as already mentioned, is, in 
substance, that he has never voluntarily borne arms against 
the nation since he has been a citizen thereof. In this^clause, 
as is perceived, is inclosed the fact that he did not volunta- 
rily commit the very offence for which he stood indicted, or 
was arraigned, or tried, or adjudged, and which particular 
offence he himself, in open Court, by his plea, confessed he 
had committed voluntarily. 

Surely the exacting of this oath is a punishment; — ^it 
effectually disenables all who have done any of the acts 
mentioned in the oath, though they have received and ac- 
cepted a full pardon and amnesty for the offences ; it is not 
a mere temporary suspension from the practice, but a dis- 
barment — a perpetual exclusion from the national Courts. 
The Act punishes the party in a manner in which he was 
not punishable when the act was committed, and in a man- 
ner not conformable to the* fundamental law of the land. 
The requirement of this oath brings its retrospeictive danses 
directly within the ruling in JSoea^ case : "Adding a new 
punishment," said the Court, " or increasing an old one for 
the same offence, would be expo%ifactoP 

Applying the principles advanced in the case supposed to 
this of the petitioner, the same results will be obtained. 

In these remarks, X have touched upon the first clanse 
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only — giving but one example — but, on examination of the 
others, it will be found that the same peculiarities pervade 
them as are inherent in the first, and that like results flow 
from them. 

It may not be wholly foreign to notice the fact that, if the 
party required to take the oath be a native citizen of the 
United States, every word of the retrospective part of the 
oath would afl'ect every hour of his past life. 2 Kent, 258 
note. 4 Bla. Com., 23 ; Boyd v. Banta, Coxe, 266 ; 1 Russ. 
on Crimevj, 1 to 10 ; 1 Bishop on Crim. Law, sec. i60, 461, 
3d Ed. 

Recurring briefly to the cases of Leigh^ and Dorsey^ and 
Colven V. Wright,^ it will be seen that in Leigh's case the 
law only required the attorney to swear that he had not 
transgressed the statute "since the passage thereof." Not- 
withstanding this oath may, perhaps, on strict construction, 
be deemed prospective, yet it was censured in strong lan- 
gnageby a majority of the court. 

In Dorseyi case, the oath to be taken was, not that the 
party had not violated the provisions of the statute since its 
enactment, but from a period prior thereto. As already ob- 
served, a majority of the court decided the retroactive por- 
tion of this oath to be unconstitutional and void. 

In Cohen v. Wright^ the court expressed some doubt as to 
tlie validity of the oath (quoted in full in the former part of 
this opinion) "so far as it was a declaration of past conduct." 
But, it remarked : " The Act is not retrospective as it merely 
reqairea the party to swear that he has not committed any 
treasonable act since its passage." And near the close of the 
opinion it was said: "The law warned him what the result 
would be, and although it may be severe, it is a conseqnence 
of his own voluntary violation of the fundamental rights of 
society." 

To require a person, under any circumstances, to take an 
oath of innocence of crime, even when ho had warning by a 
preordained law— and warning, it is said, is the end of pun- 
ishment—id a rigid exaction. Yet it was cautiously obseri'- 
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ed bj the court, in the case last cited, in speaking of the oath 
before it, that " it seemed to go beyond the strict letter of the 
constitutional oath. * * * It however, does but carry 
out the object, design and spirit of the constitutional oath ; 
and as it is not an unreasonable requirement, being confined 
to acts since the passage of the law, and does not clearly vio- 
late the constitution, we arc unwilling to declare it void on 
a mere donbt." 

Bat the particular question now before this Court, is of 
still greater importance, because the oath of expurgation re- 
quired by the Act of Congress, approved January 24, 1865, 

goes back and searches the conscience of the petitioner, who is 
a native citizen, born in 1791, during the whole course of his 
life — retroacting upon him for a period little less than three- 
quarters of a century anterior to its passage by Congress. 

That the imposing of the retrospective porticHis of this 
oath is virtually compulsory, and effectually punitive, can- 
not, in my judgment, be denied. It makes the party swear 
to a life long innocence, and to testify against himself; and 
herein it is also an infraction of the fundamental law of the 
land. 

And while preparing this opinion, I have not been an- 
mindful of the magnitude, nay, awfulneae of the responsi- 
bility which devolves upon a Court in pronouncing against 
even a part of a solemn Act of the Congress of the United 
States. 

JUDGMENT. 

Upon argument had on said motion of the petitioner, Mr. 
Law, and after full consideration of the matters of fact and 
of law involved, it is ordered and adjudged by the Court, 
that the Act of Congress, approved January twenty •foorth, 
eighteen hundred and sixty-five — so far as it was intended 
to apply to this case — ^is repugnant to the Oonstitation of the 
United States. 

Motion granted. 

Savannahy May 31^^, 1866. 
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The State of Georgia, Comp't, vs James Atkins, Col., etc. 

Deft. ^ 

1. A SUta may sne in a Circuit Court. Where a State I« plalatiff th« jurisdiction of the 
Supreme Court la not excluslre. 

2. A Ciicolt Court, aa a Court of Eqnlfy, may. by Injunction, prevent a Revenue officer 
from collecting an asiessment of tax not warranted by law. 

8, The term ** Corporation," as used In the Acta of CouijrcsB touching Internal revenuei 
does not Indade a State ; consequently, the income of the State of Georgia from the 
Western A Atlantic Railroad, property owned, controlled aud managed by that State* 
bas not been made, by law, a subject of taxation 

In Equity. In the District Court for the Northern District. 
Application for injunction. Decided by Judge Erskine, 
1866. 

Eeskines, J. — ^This is a bill in chancery, filed in this Court 
by the State of Georgia, against James Atkins, the de- 
fendant, collector of the fourth collection district of 
this State, under the Internal Revenue laws of the Uni- 
ted States, praying that a writ of injunction may be 
granted to restrain the defendant from further proceed- 
ing in the collection of the sum of six thousand and 
four dollars and fifty-six cents, claimed to be due to the 
United States, under the 103d section of said laws, by the 
Western and Atlantic Railroad, and which railroad, the bill 
alleges, is the property of the State of Georgia exclusively, 
and that the entire nett income of this railroad forms a part 
of the revenue of the State, and is applied to the support of 
its government ; and that the Saperintendent is the mere 
agent of the State, and has no authority over the road or its 
income which is not specifically given to him by the Act of 
the State. The following portion of the bill, showing its 
general scope and object, may be cited at length: "And 
your orator further complains, and says, heretofore, on the 
tenth day of May, eighteen hundred and sixty six, the said 
James Atkins, Collector of the Internal Revenue of the 
United States, as aforesaid, gave notice to Campbell Wallace, 
the Superintendent of said railroad, that he, the said Super- 
intendent, should pay to him, the said Collector, the sum of 
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six thousand and four dollars and fifty-six cents, (6,004 56,) 
the said sum being demanded as revenue tax of the United 
States on six hundred and forty-thousand one hundred and 
eighty-two dollars and forty-nine cents, gross earnings of 
said road for five months and two days, to the twenty-eighth 
day of February, eighteen hundred and sixty-six ; and that 
should he, the said Superintendent, fail to make said pay- 
ment by the twentieth day of May following, that he, the 
said Collector, would issue and have levied upon said rail- 
road and its property, a distress warrant for said amount 
with ten per pent, added thereto." 

The defendant demurred to the whole bill. This adniita 
all the facts in the bill that are well pleaded. 

The several questions which arose and were involved in the 
case were argued, by Messrs. Law and Jackson for the com- 
plainant, and by Mr. Fitch, United States District Attorney, 
on behalf of Mr. Atkins, the Collector. 

From the view which I take of this suit, it will not be 
necessary to pass upon more than two of the questions dis- 
cussed. 

The first matter for inquiry is that of jurisdiction. The 
District Court of the Unit^ States for the Northern District 
of Georgia has — by the Act of Congress approved Augaat 
11th, 18tiS, 9 Statutes at Large, 280— ahnexed to it the 
powers of a Circuit Court. The Circuit Courts of the United 
States are courts of special and limited jurisdiction, deriving 
all their powers from the Constitution and the Acts of Con- 
gress. 

I will briefly endeavor to ascertain whether this Court has 
jurisdiction of the parties. 

In the ca$e of The /State of I^ennsj/lvania v. The Whedr 
ing <& Belmont Bridge Co.j 13 How. 516, it was asserted in 
explicit language, by Mr. Justice MoLban, who delivered 
the opinion of the Court, and alBO by Mr. Chief Justice 
Tankt, in his dissenting opinion, that the suit might liave 
been instituted in the Circuit Court for the Western. Diatrict 
of Fennsylyania, instead of originally presenting it to the 
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Sapreme Court. And as to the controversy. — ^The first 
part of the second section of the Act of March 2d, 1833, 
provides, "That the jurisdiction of the Circuit Courts of 
the United States shall extend to all cases in law and equity, 
arising under the revenue laws of the United * States, for 
which other provisions are not already made by law." It 
will be observed that the jurisdiction here conferred by 
Congress does not depend upon the amount in dispute, or 
upon the citizenship of the parties. 

The case of Cutting et, al. vs. Shookj Assessor, and Gilbert^ 
Collector, of the 32d collection district of the city of New 
York, was a suit in chancery, instituted by the complainants 
in the Circuit Court of the United States for the Southern 
District of New Yyk, for themselves, as well as all others 
in interest, who might come in, etc., against the defendants, 
to enjoin the assessment and collection of a tax claimed by 
these officers to be due to the United States under the 99th 
section of the National Internal Eevenue laws, for bonds, 
stocks, etc., bought and sold by complainants, as licensed 
brokers and bankers. Because, among other things, of the 
joinder of improper parties, the injunction was denied by the 
Court, and the parties left to their remedy at law. But Mr- 
fTustice NfixsojBT, in delivering the opinion, said : " The se- 
cond section of the Act of Congress, of March 2, 1833, 
known as the ^arce Act, confers jurisdiction in express 
terms, and which has been applied to this Act by its fiftieth 
section. And jurisdiction had previoasly, and has since, 
been upheld and exercised upon general principles of equity 
jurisprudence. (9 Wh., 739, 903; 16 How., 369; 18 ib, 
331 ; 1 Black, 436.)" Famph.— containing argament of JUr. 
Oourtfldey^ United States District Attorney, in behalf of the 
defendants, and the decision of Judge Nelson — p. 27, New 
York, 1866. 

The preceding extract is a direct authority on the question 
under immediate consideration ; and, for myself, I entertain 
no doubt whatever of the jurisdiction or power of this 
Court, if the tax sought to be collected is illegal— unwar- 
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ranted by the Act of Congress — to interpose, by writ of in- 
junction, and arrest the threatened invasion of the property 
of the complainant. 

One other question only, need be the subject of examina- 
tion, and that is, whether, under the Internal Eevenue laws, 
it was the intention of Congress that a duty or tax should 
be collected out of property owned, controlled and managed 
solely by a State : for it is admitted in the pleadings that 
the Western & Atlantic Railroad is the property of the State 
of Georgia exclusively, and that the nett income arising 
from the road is revenue applied to the support of the gov- 
ernment of the State. Section 103 of the Act of Congress 
of June 30, 1864, as amended by that of March 3, 1865, de- 
clares " that every person, firm, company, or corporation, 
owning or possessing, or having the care, or management of 
any railroad, canal, steamboat, ship," etc., " engaged, or em- 
ployed in the business of transporting passengers, or pro- 
perty for hire, or in transporting the mails of the Uiiitcd 
States, * * * * ahall be subject to and pay a doty of 
two and one-half per centum upon the gross receipts of such 
railroad, canal, steamboat, ship," etc. The question nar- 
rowed to a point is this : Does the word or term ** corpora* 
tion," for the purposes of this Act, and as herein used, in* 
elude the term '' State ?" The United States are formed of 
a number of States, or Commonwealths, united together, 
and these constitute one General Government. The State 
of Georgia is an integral and indissoluble part of the United 
States ; but it is nevertheless, in the meaning of public law, 
a State. When the term " corporation " is applied to a Na- 
tion or a State, it is employed in its most extensive signifi* 
cation ; and thus used, the United States, and the several 
States, or Commonwealths, composing the Union, may be 
termed " corporations." But when the term " corporation ^ 
is directed or refers to those artificial persons — ^bodies cor- 
porate or politic-^instituted for the promotion and advance* 
ment of religion, learning or commerce, and for various 
other objects — ^public or private^-*where charity, inddaftrj^j 
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skill, and speculation, can be freely and advantageously em- 
ployed, and which owe their existence, faame, powers, and 
duration to a government, it is used in its ordinary, and — to 
the common understanding— explicit sense. 

Is the former or the latter application of the term the 
fair and legitimate one intended by the Act ? 

Now, in order to arrive at the intention of the law-giver, 
the whole and every part of the statute should be consid- 
ered in determining the meaning of any of its parts ; taking 
the words to be understood in that sense in which they are 
generally used by those for whom the law was intended, and 
discarding all subtle and ' strained construction for the pur- 
pose of limiting or extending their operation or import. In 
the case of Martin y. JSunter's Lessee, 1 Wheat., 326, Mr. 
Justice Stobt, in delivering the opinion of the Court, said 
that " words are to bo taken in their natural and obvious 
sense, and not in a sense unreasonably restricted or enlarged." 
And in Dunn v. JSeid^ 10 Peters, 524, it was remarked by 
Mr. Justice McLsak, in pronouncing the decision of the 
Court, that " cases may be found where courts have con- 
strued a statute most liberally to effectuate the remedy, but 
where the language of the act is explicit, there is great dan- 
ger in departing from the words used, to give an effect to 
the law which may be supposed to have been designed by 
the Legislature." I am of the opinion that Congress inten* 
ded the term '^ corporation," as used in this Act, to be under- 
stood in its general, obvious and natural meaning; and, 
therefore, it does not include the term " State." And, bo far 
as my limited researches go, I am unable to discover a single 
case in the Supreme Court, or in any of the Circuit or Dis- 
trict Courts of the Unitc^d States, wherein it has been deci- 
ded that the term " corporation " — body corporate or politic 
— ^when used in a statute, includes a ^' State," or where the 
one term is used as a synonym for the other. 

It is therefore ordered that the demurrer be overruled ; 
and that the writ of injunction issue in accordance with the 
prayer of the complainant, upon giving bond in the sum of 
thirty thousand dollars. 
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Ann v. Mabtin, a citizen of Miasissippi, vs. The Babtow 

Ibon Wobks. 



[1.] CondseDesa In pleading rtcomxaeoded : verbonneas, h well as cnriooa and ntned 
rabtleties, condemned. 

Brief form given for a general demnrrer. 

The office of a general, and alao that of a epeoial demurrer, stated. 

Certainty and particularity reqaislte In a special demurrer. 

[2.] DnpUcliyTltlatef a plea; hat, at Common Law, this defect can be taken adTantage of 
by special demurrer only, which must polat oat, speclileaUy, trtiereln the dnplldty eoa- 
elsts. 

[8.] Itseema to be the settled law of Oeoigfa that, to an action on what is commonly 
known ae a eealed note, or single bill, the defendant may plead either ft total or (^ 
Statute) a partial flillure of consideration ; and this role of the local Uw will be applied 
In the United States Courts sitting hi Georgia, and acting upon aa hxstrument mmde and 
to be performed in that State. 

r4.] A total failure of consideration is not set out by a plea which alleges merely that the 
note sned upon was given for the hire of negro men daimed by the pkintUi; at the time 
of the hiring, as slaves ; whereas, at that time they wen, in fact, free, having been lo 
declared by the laws of the United States and the ProdamationB of the President These 
facts are not sufficient to make a fefluM of oonstderation, because^ even admlttiag the 
nej^roes to have been free, they may first have hired themselves to the plaintiff, and, by 
their consent, she may have transferred their labor to the defendant ; or the plahitlff may 
have acted as their agent in making the contract of hiring with flw defendant, attd may 
have taken the note payable to herself in trust for them. 

[6.] It was no violation of the laws of the United Sutee, or of the President's Proclama> 
tions, for the plah&t<ff to hire negro men to ttie defendant in GoorgUt In January, ISM. 

[6.] Certainty to a common Intent suffices la a plea in bar ; and if fbnnal faults ezisV, th^ 
most be pointed out by special demurrer. 

[7.] Where several ideas in bar are pleaded, each most stand upon Ua owaaietita, andlbo 
eonstrucUou of one wIU not be aided by reference to another. 

[8.] No action can be maintained on a oo&tract, the consideration of which Is either wicke' 
In Itself or prohibited by law. 

1,9.] A stipulation in a contract for the hire of negroes, that the hirer waa to remove 
them and keep them removed from territory within the Unei of the Federal army, 
with the design of preventing their liberation firom their fHfriMt state of serviiode. 
was in contravention of the settled policy of the United States in January, 1861 ; and 
this stipulation eo vitiated the contract that no recovery for hlro conld be had 
upon it. 

[10.] A Judgment for fMmty cannot be rendered in this Court on a contract payable, by 
agreement of the partiea, in ** Confoderato Treaauiy notes.** 

[11.] If a demurrer to a plea in bar of the t^Aofs cause of action be overniled, the 
proper ludgment \aN\1 Ca^/lai; or, if the plea go to a part only of the cause of ac- 
tion, and demurrer to it be overruled, the like Judgment, as to sneh part, BWtko 
rendered. 

Demurrer to Pleas. In the District Court of the NorA- 
em District. Decided by Judge Ebsxins. September 
Term, 1867. 

Ebsxins, J. This is an action of debt brought hy ih» 
plaintiff against the defendant on a sealod inatrame&t^ of 

which the following is a copy : 
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" $3,000. On or before the 25tli day of December next, 
I promise to pay Ann V. Martin, or order, three thousand 
dollars, for valne reeeivedj as witness my hand and seal. 
Allatoona, January 6th, 1864. 
[Signed] T. J. HIGHTOWER, [L. S.] 

Supt. Bartow Iron Works." 

To this action defenchant pleaded nine pleas. The first 
was withdrawn, EepHcfitions were filed to the fifth and 
sixth, and issue joined. Special demurrers — sereral of 
which contained substantial objections also — were put in to 
the second, third, fourth, seventh, eighth and ninth pleas. 

Defendant, in his second plea, alleges a total failure of 
consideration, and sets up affirmatively that the promise 
was made to the plaintiff in consideration of the hire of 
twenty negro men to work for defendant at the Iron Works 
in Bartow county, Georgia, for the year 1864, and that it 
was agreed, as a part of the contract of hiring, that if the 
Federal army approached near said county, defendant was 
to remove these hired men and their families, at the expense 
of plaintiff, and that no hire should be paid for the time 
lost by reason of said removal. Defendant then avers that 
the contingency thus provided for happened, and that he 
removed them to Macon, Georgia, and that there they were 
taken possession of by the authorities of the so-called Con- 
federate States, and that he received no hire nor other ben- 
efit frona their services. 

The third plea alleges a partial failure of consideration ; 
but it is in all other respects substantially like the preceding 
one. 

The demurrer to the second plea presents the following 
objections : That the plea is double in this, that it contains 
several distinct matters of defenee, and that plaintiff cannot 
take or offer any certain issue upon said plea. Also, that 
defendant attempts to set up and plead a failure of consid- 
eration, and that the matters therein contained, in manner 
and form as therein pleaded, are not sufficient inlaw to show 
a failure of consideration, and that plaintiff is not, by law, 
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boand to answer the same. Then follows the usual, but 
(I apprehend) useless formnla, that the plea is inartificially 
pleaded, and is in other respects uncertain. 

The objections taken in the demurrer to the third plea are 
in language similar, and are stated substantially in like 
manner as those to the second plea. 

Before giving the opinion of the Court on the legal suffi- 
ciency or insufficiency of the pleadings in this case, I trust I 
may not be deemed obtrusive by the bar if I state, briefly, 
that the long and verbose manner in which pleadings are 
frequently drawn is unnecessarily laborious to tiie draftsman 
and fatiguing to the reader. Take, for example, the prece- 
dent tor a general demurrer, as printed in the earlier editiona 
of Chitty, and in other works on pleading, and it will be 
found attenuated to some dozen or fifteen lines, whereas, it 
would be as sufficient by the rules of good pleading, as un- 
derstood by the fathers of the law, and equally as intelligi* 
ble, if set forth in two or three. A general demurrer in the 
following form would, I apprehend, be sufficient in the case 
under consideration : 

Ann V. Martin 
vs. 
The Bartow Iron Works. 

And the plaintiff, by h^r attorneys, Hammond, Mynatt 
and Welborn, says that the second, third, fourth, seventh^ 
eighth and ninth pleas are not sufficient in law. 

Vide Stephens on Pleading, 44~8th American edidoB. 

And I will here take occasion to repeat, concisely, what I 
said more at large in the case of 8(xM^ Zerago <& Co. vs 7%^ 
Planters^ ami Mechanics* Banky that, while I have the honor 
to preside in this Court, I will discourage, nay, discounte- 
nance, all the delicately cunning and curious devices that 
have crept into the science of pleading. 

The law, says Lord Coke, ^^ speaketh by good pleading," 
and the day has arrived when this wise axiom of that great 
master of the common law is to be interpreted liberally. 
This is an age of progress and utilitarianism in law aa in 
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other sciences, and it is therefore high time that the subtle- 
ties, verbosities and useless disputations of the ancient 
pleader give way to common sense and common reason. 

A general demarrer enables the party to assail every sub- 
stantial imperfection in the pleadings of the opposite side 
without particularizing any of them in his demurrer ; but 
if he thinks proper to point out the faults, this does not 
vitiate it. 

A special demurrer goes to the structure merely, and not 
to the substance, and it must distinctly and particularly 
specify wherein the defect lies ; and, indeed, the statutes 27, 
Eliz., and 4 and 5 Anne, as it is said, oblige the party de- 
murring to lay, as it were, his finger on the very point, oth- 
erwise the demurrer may not be noticed. Salk. 219 — Wils. 
319— /Sn^flfer v. Cray, 4 Johns, K. 428. 

When a party demurs specially, he may, in argument, at- 
tack substantial errors. 

The first point made in the demurrer to the second plea 
is, that it ^^ is double, in this, that it contains several distinct 
matters of defence ; and, also, that said plaintiff cannot take 
or offer any certain issue upon said second plea." It is an 
ancient and well settled rule that, if a pleading bo double > 
it is bad on special demurrer ; but the imperfection must, as 
we have seen, be pointed out in the demurrer. It is not 
SQflioient to say that the plea is double, or that it contains 
two or sever^il distinct matters, but the pleader must specially 
show wherein the duplicity consists ; (1 Tidd. Pr. 694) for, by 
pointing out the fault, the adverse party may amend, if he 
choose, or demand the judgment of the Court on its suffi- 
ciency. 

The objection for doubleness taken to the second plea has, 
and in like manner, been also taken to the third. This mak- 
ing the law equally applicable to the one as to the other, 
both may be passed upon together. Has the plaintiff, in 
this part or division of the demurrers to these pleas, or to 
either of them, come within the letter or spirit of the rule 
laid down ? 1 think not. No duplicity — if there be any in 
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one or both of these pleas — ^has been pointed ont in the de- 
murrer or disclosed in the argument. 

Another objection — and it goes to the substance — ^is taken 
to the second and third pleas, namely : that defendant has 
attempted to set up in the second a total failure of consid- 
eration, and in the third a partial failure. And Mr, Mynatt, 
in his argument, contended that neither of these defences 
could be pleaded to a specialty. Such, doubtless, is the rule 
of th6 common law, as generally understood in England ; 
but with us it has, in several of the States, been changed, 
or modified, by statutes ; while in others, learned Courts 
have, in a s^reater or less degree, relaxed this rigid rale, that 
substantial justice may be done speedily and with as little 
technical litigation as possible, and without circuity of ac- 
tion. 

Whether the writing sued on in this action has all the at> 
tributes of the specialty of the common law, is not a ques- 
tion directly before the Court for determination. The wri- 
ting was executed in Georgia, and the contract waa to be 
performed here ; and the instrument being of a peculiar 
character, and not strictly speaking commercial paper, gov- 
erned by the law merchant — though the promise is absolute, 
payable to order, and the sum certain — it ought to be given 
effect to and adjudged agreeably to the local law, and the 
construction given to such instruments by the local tribu- 
nals. Smft V. Tysm, 16, Peters 1. , 

The distinction between specialties and simple contracts 
should be carefully preserved by the Courts wnen the dig- 
nity of those contracts has not been interfered with by leg- 
islative enactments ; for, in the payment ot debts of deceased 
persons, and in other cases, the common law makes a dis- 
tinction ; but by the 25th section of Act of 1799, Cobb's 
Digest 1135, promissory notes and other liquidated demands 
are made of equal dignity with bonds and other ^ecialties. 
The Act of December 26, 1836, Id. 490, enables defendants 
to give in evidence a partial failure of consideration lapon 
any contract, provided that it be pleaded only in sudi cases 
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and under each circumstances, and between such parties as 
would now allow and admit the plea of total failure of con- 
sideration. 

AS>ert8<m et oZ. vs. HaUoway for use, etc., 16 Ga., 377, 
was a suit on an instrument, in nearly every respect, like 
this. The defendant pleaded, among other defences, a par- 
tial failure of consideration. Plaintiff objected on the 
ground that no fraud or illegality was alleged in the con- 
tract, the same being under seal. The Court below sustained 
the objection. A writ of error was taken, and the case, 
went to the Supreme Court of the State, and it ro- 
versed the judgment. The opinion of the Court was de* 
livered by Stashes, J., who, after commenting on the anom- 
alous status of the instrument, used the following language : 
" Yet," said the Judge, " we know that the rule we have 
been considering, has not been applied to ordinary promis- 
sory notes, but that it has been the immemorial practice in 
our State to allow pleas of total failure of consideration (and 
of partial failure since the Act of 1836) to suits on such 
notes." 

From this it would seem to be the settled law of this State, 
that total as well as partial failure of consideration affords 
a good defence to writings, which are commonly known as 
sealed notes or single bills. And I can see no sound reason 
why matters which destroy the demand, as well as those 
which go to diminish it, may not be pleaded in defence of 
this action. 

Withers vs. Greeny 9 How. Action of debt on a single 
bill. This cause was brought by writ of error from the 
Circuit Court of the United States for the Southern District 
of Alabama, to the Supreme Court. The law of that State 
places bonds, or any writing under seal, on the footing of 
promissory notes, and allows defendants, by special plea, to 
impeach, or go into the consideration of such in the same 
nanner as if the writing had not been sealed. The opinion 
of the Supreme Court was pronounced by Mr. Justice Dan- 
vslxjj who, after reviewing the English and Americar 
21 
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sbowing a relaxation of the old rule, and allowing the de- 
fendant to obtain justice in this way instead of driving him 
to a cross action, said : ^^ But, however, the rule laid down 
by the Courts of England, should be understood, it has 
repeatedly been decided by learned and able judges in our 
eountry, when acting, too, not in virtne of a statutory li- 
oense or provision, but upon the principles of justice and 
convenience, and with a view of preventing litis^ation and 
expense, that when fraud has occurred in obtaining, or in 
the performance of contracts, or when there has been a fail- 
ure of consideration, total or partial, or a breach of war- 
ranty, fraudulent or otherwise, all or any of these facts may 
be relied on in defence by a party when sued upon contracts, 
and that he shall not be driven to assert them, either for pro- 
' tection or as a ground of compensation, in a cross action." 
The doctrine here enunciated was approved in Van JBuren 
V. DiggSy 11, How. 461 ; and again in Winder v. ValdweUj 
14, Id. 434. 

The demurrers to the second and third pleas are overruled. 

The fourth plea states that the consideration for the prom- 
ise has entirely failed, in this, that the note was given for 
the hire of twenty negro men, claimed by the plaintiff at 
the time of the said hiring as slaves, but were in fact free^ 
having been so declared by the laws of the United States, 
and proclamations of the President thereof, before the time 
of said hiring. 

Plaintiff in the demurrer to tliis plea says, that the mat- 
ter and things therein contained, in manner and form as set 
forth, do not amount in law to a failure of consideration. 
Also, that the plea consists altogether of matter of law upon 
which no apt or material issue can be taken ; and tiiat the 
plea is argumentative, uncertain and insufficient. The re- 
mainder of the demurrer goes to other matters of form gen- 
irally. 

The facts set forth in this plea do not constitute a failure 
of consideration. Admit that the plaintiff did claim these 
men wo aves — notwithstanding the^ xnfty have been free — 
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this would not affect the contract ; for thej may have first 
hired themselyes to plaintiff, and by their consent, express 
or implied, she may have transferred their labor to defend- 
ant, or plaintiff may have acted as their agent in hiring 
them to defendant, and may have taken the notes payable 
to herself in trast for them. Besides, there is no averment 
whatever that the contract was not falfiUed on the part of 
the plaintiff. 

The demnrrer to the fourth plea must be sustained. 

The seventh plea says that the consideration for the prom- 
ise is illegal, for that it was made for the hire of negroes at 
Bartow county, Georgia, in January, 1864, and that the con- 
tract was in violation of both the letter and spirit of the 
laws of the United States, and the proclamations of the 
President thereof. 

Plaintiff's demurrer alleges that the matters above con- 
tained do not support the plea of illegal consideration. The 
remainder of the demurrer is addressed to the structure of 
the plea. 

The demnrrer is well taken to the substance of this plea. 
The hiring of these men by the plaintiff to the defendant, 
in the State of Georgia, in 1864, was not in violation of any 
law of the United States, or any proclamation of the Presi- 
dent. And indeed the President, in the emancipation proc- 
lamation, dated January the first, A. D. 1868, recommends 
to the freedmen, " that in all cases, when allowed, they labor 
faithfully for reasonable wages," (12 vol. U. 8. 1268.) I 
perceive no legal distinction in the plaintiff's hiring these 
men to defendant, and the men hiring themselves to defend- 
ant. Ko averment is made that they did not consent to be 
80 hired) nor that the contract is unperformed on the part of 
the plaintiff. 

The eighth plea alleges that the consideration for the 
promise was illegal — being contrary to the public policy of 
the government of the United States ; that it was made for 
the hire of negroes as slaves, and defendant avers that it was 
a part of th^ consideration of the contract, that the defend- 
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ant was to remove said negroes, and keep them removed 
from territory within the lines of the Federal army, with a 
view and design of preventing their liberation from their 
former state of servitude, and that, previously to the time of 
the making of said contract, the Government had determined 
upon, adopted and established the policy of liberating said 
negroes from their former state of servitude. 

Demurrer to this plea — and the causes alleged in it — are, 
that the plea contains no sufficient allegation of illegal con- 
aideration ; and that no matter of fact has been alleged or 
shown in bar of the action, but that it consists altogether of 
matters of law, and that it is argumentative, evasive, double, 
etc. 

Such is substantially the language of the eighth plea and 
of the demurrer to it. 

Ex-Gov. Joseph E. Brown, who argued for defendant, cited 
and commented on the following authorities : 16 How. 338 ; 3 
Cranch; 242; 2 Wall. 45; 11 Wheat. i88; 1 Story Eq. 
293, a. b.; 3 Kelly, 181; 4 Peters, 188 ; 12 How. 63; 2 Black. 
585; Dana's Wheaton, 305, note; Addison on Contracts, 93- 
96; Chitty on Contracts, 586 ; and Smith's L. C. 423. 

Mr. Pop^. in his brief, referred to Stephen on Pleading, 
256, 424, and 260; 12 Peters, 8*, 6 Id. 397 ; Gould PI. 421. 

Counsel for plaintiff presented the following authoritieB in 
support of the demurrer : Stephen on Pleading, 348, 384, 
387; Chitty on Contracts, 570, 575 ; 2 Kent, 10th ed. 636, 
note. 

The Court will direct its attention to the first point taken 
in the demurrer. 

The plea is, perhaps, too general in its structure, and oth- 
erwise deficient in form, if tested by the rules of pleading ; 
but if the formal faults be not specially pointed ont. It most 
be adjudged certain to a common intent, this being all that 
is required in a plea in bar. 

In resolving this plea, the Court must look to its language 
alone for the meaning of defendant, and none of the other 
pleas pleaded, nor any part of them, can b^ invoked to aid 
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in the interpretation and constrnction of this, or in explain- 
ing the import of any word or phrase nsed in it. Each plea 
mnst stand on its own merits. If this contract when enter- 
ed into was in violation of the policy of the government, it 
is vicious and invalid and can find no favor in the Courts. 
Mr. Chief Justice Marshall, in Armstrong vs. Toler, 11 
Wheat, 258, said : •' No principle is better settled than that 
no action can be maintained on a contract the consideration 
of which is either wicked in itself or prohibited by law." 
And in Tool Company vs Norria^ 2 Wall., 45, Mr. Justice 
Field, in speaking of contracts void, as against public policy, 
said : " The law looks to the general tendency of such agree- 
ments, and it closes the door to temptation by refusing them 
recognition in any of the Courts of the country." 

The gist of the agreement of the parties as stated in the 
plea — and this statement as pleaded is admitted by the de- 
murrer, is " that defendant was to remove said negroes away, 
and to keep them removed from the territory that was within 
the lines of the Federal army, with a view and design of pre- 
venting the liberation of said negroes from their former state 
of servitude." It needs no argument to show that this agree- 
ment was in contravention of the previously settled policy 
of the Government, and wicked in itself. 

Demurrer not sustained. 

The ninth and last plea is as follows : that the promise 
aforesaid was illegal and void in this, that it was the express 
understanding and agreement at the time said promise was 
given, that the payment of the amount so promised should 
be made in what was denominated Confederate Treasury 
notes, which currency defendant says was prohibited by law 
to circulate. Yerification. 

The demurrer states that the plea is double, containing 
several and distinct matters of defence, and that no certain 
issue can be taken thereon, and that the matters and things 
contained in the plea as therein set forth, are insufficient in 
law to show illegality of consideration, etc. 

In my opinion it is not necessary to decide whether the 
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promise is illegal or whether Confederate Treasury notes 
were prohibited by law to circulate, for it is alleged that 
plaintiff agreed to receive these notes for the amount prom- 
ised. This being so, plaintiff cannot come into this Oourt 
and ask a jadgment for money. Clearwater v. MeredUhj 1 
VTall. 26. 

Demurrer overruled. 

JUDGMENT. 



ITU capiat on the second, eighth and ninth pleas ; and so 
far as the defense goes set up in the third plea, there must be 
judgment of Nil capiat. 

Hammond, Mtnatt, and Wellbobk, for plaintiff. 

BaowN & PoPB, for defendant. 



Bailt, Trustee, vs. Milneb. 



fl.] Bills of credit, m deflaed bj the Snpreme Conrt, are paper totned by the aoveieigii 
power, containing a pledge of Its Caith, and designed to drcnlate as monej. 

*' Confederate Treatary Notes ** were net Issaed by the sorereign power of any State or 
oomblnation of States ; nor did they pledge the fklth of any sncA State or State* ; oonse- 
qnoDtly, they were not bills of credit, within the prohibitory terms of the Conetttotlon. 

In the seceded States (to-ealled) the sovereign anthoiity was, fbr the time, dSsplaoed ; the 
constltational governments were overthrown, and thehr ftmctions oaniped by tpnfloaa 
and revolatlonary governments. These nsurplng governments conld not, by l^gldalloa 
or otherwise, bind the pnblic faith for the redemption of the notes ta qnestlon. 

[2 ] Bat thoagh said notes were not bills of credit, they were, neverttieless, Qlegal ; and a 
prommissory note given for them, by the borrower to the lender, Is void, and dose nol 
constitate a debt provable hi Bankraptcy against the estate of the Ixnrower. 

[8.] In respect to illegal contracts, the following la the role generally obeerved by Concia 
of Justice : With an eeuotU§d contract, they win not interfere, bat leave the eonontfen 
to stand ; if the contract be eoecuiofy, they wlU lend no aid to either party to enCMceli. 
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In Bankruptcy. In the Northeru District. 
Decision by Judge Erskine, on matter certifiel for hif 
opinion. February, 1868. 

Erbkine, J. — In 1863, John Neal loaned twenty-five hun- 
dred dollars, in *' Confederate Treasury Notes," to Milner, 
the Bankrupt, for which amount he made his promissory 
note to Neal. Subsequently, Neal, in making a disposition 
of some of his property among his children and grand chil- 
dren, gave this note to his son-in-law, Samuel Baily,in trust 
for minor children of Susan Beall, a daughter of Neal. 

Bailey, as trustee, sought to prove this claim against the 
estate of the Bankrupt. Counsel for the latter objected : 
MrUj because the consideration for the contract was Con- 
federate Treasury notes ; Secondly y because these notes were 
borrowed for the purpose of hiring a substitute to serve in 
the Confederate army,. with the, knowledge of Neal; and 
that the notes were so appropriated, and the substitute hired 
therewith did go into the said army. 

Evidence being heard on these points, the Register re- 
jected the claim, and the proceedings were certified to the 
Judge. The conclusion at which the Register arrived was 
approved. 

The party whose claim was thus rejected, petitioned the 
Judge for a re-hearing, on the ground that the testimony 
adduced — in proof of the second objection in particular — 
was wholly insufficient to warrant the decision of the Regis* 
ter, or afiirmance by the Court. A new hearing was granted 
before the Register. The testimony on both sides is long 
and contradictory, with the exception that all agree that the 
loan was made in Confederate Treasury notes. 

Tiie Register adhered to the course of reasoning previously 
entertained by him, and gave the same judgment as before. 
Mr. Baily being still dissatisfied with the ruling, the matter 
was again certified for review. 

From the views which I entertain of the legal principles 
involved in this proceeding, it is not essential to an approval 
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or disapproval of the conclusion at which the Begister ar- 
rived, that these Confederate Treasnrj notes, or any portion 
of them, were used to procure a sabstitute to serve in the 
Confederate army, or that they were employed for any other 
purpose. The Begister holds, as he held at first, that the 
contract was illegal and void ; and this result I approve and 
affirm. But I do not concur with him in one of the princi- 
pal reasons advanced for his decision ; and which reason is 
more promin^tly argued in his first written opinion than 
in his last, namely, that these notes are bills of credit within 
the sense of that term, as understood in the Constitution. 

^^ No State shall enter into any treaty, alliance, or confed- 
eration ; graat letters of marqne and repriaal ; coin money ; 
emit bills of credit," etc. Const. U. S., Art. 1, sec. x, p. 1. 

No disquisition on the origin of bills of credit, or history 
of their rise and progress, or of their fall, under the inhibit 
tion just cited, would aid in the determination of this case. 
Therefore, I will but remark that the great minds that framed 
the Constitution were, from recent experience, aware of the 
blighting efiect on the domestic and foreign commerce of the 
States, and on the welfare of the whole country — which 
flowed from the almost indiscriminate issuing of tiiese bills 
by the colonies, and afterwards by the States, as money 
among the people — to suffer its perpetuation, or to longer 
tolerate it to the States ; and time has proven the wisdom of 
their statesmanship. 

So far as I have been able to ascertain, all paper answer- 
ing to bills of credit put forth during the War of Indep^Q- 
dence were promises to pay. But, be this so or not, the Su- 
preme Court of the United States, in Craig et. al.y v. ITu 
State of Missouri^ (4 Peters, 410,) held that a paper cur- 
rency emitted by a State, and receivable in discharge of aU 
debts and taxes due the State, and of all salaries and fees of 
office, etc.^ etc., — ^and pledging the faith and funds of the 
State for the redemption of these paper issues^-^was within 
the Constitutional proliibition. 
The same Court, in Briscoe v. The Bank of the Oommon- 
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wedUh €ff KentucJcy^ 11 Peters, 258, gave the following com- 
prehensive definition of a bill of credit: '^The definitioi^ 
then, which does include oXi classes of bills of credit emit- 
ted byihe colonies, or States, is a paper issued by the sov- 
ereign power, containing a pledge of its faith, and designed 
to circulate as money." 

Taking this definition, as imparted by the highest judicial 
tribunal in the land, as a guide, it will conduct to a correct 
conclusion of the endeavor to ascertain whether these treas- 
ury notes, or bills, issued by the so-called Confederate States, 
fall within it. 

Although it is declared that no State shall emit bills of 
credit, yet, if two or more of the States ally themselves, or 
ccmfederate together, and on their faith and credit issue these 
bills, I apprehend the inhibition would apply with a force 
equally as direct and controlling against the allied or con- 
federated States as against a single one. 

Here is a copy of one of these Treasury notes : 

"Fundable in eight per cent, stock or bonds of the Con- 
federate States. Six months after a ratification of a treaty 
of peace between the Confederate States and the United 
States, the Confederate States of America will pay five dol- 
lars to bearer. Eichmond, September 2, 1861. 

Seceivable in payment of all dues, except duties." 

Then follow the names of a Register and Treasurer. 

One decision — and only one — on this subject has been 
brought to my notice ; that is the case of Bwnk of Tenne^ee 
V. Umon Bank of Zauiaicmay lately tried before Judge Du- 
BELL, and a jury, in the Circuit Court of the United States 
for the Eastern District of Louisiana, and published in the 
American Law Bemew for January, 1868. 

The Judge is there reported to have said, in his charge to 
the < jury, ^^ That Confederate Treasury notes issued by said 
Government, and circulated as money, were bills of credit 
within the meaning of the Constitution ; and, therefore, an 
unlawful issue," The views yrhich present themselves to my 
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miad do not terminate in accord with the opinion expressed 
by the learned Judge. 

During the latter part pf the year 1860, and in the early 
part of 1861, South Carolina, Georgia, Looisiana, Virginia, 
and other States, by similar modes, called on the people to 
send delegates to meet in Convention* Accordingly, these 
Conventions assembled, and each passed an ordinance of. se- 
cession, as it is generally termed, by which ceremony, these 
Conventions severally adventured to withdraw the States 
from the Federal Union, and to release the people from their 
subjection to the laws of the land, and their allegiance to 
the nation. The Constitational State governments were 
overthrown, and superseded by spurious and revolutionary 
governments. The setting up of a pretended Central or 
General Government, styled, "The Confederate States of 
America," followed ; and, soon thereafter, open rebellioa and 
war of portentous magnitude burst npon the nation. The 
Prize Gasesy 2 Black 635, Shartridge v. Masan^ United States 
Circuit Court, District of North Carolina. Opinion of the 
Court delivered by Chief Justice Chase. 2 Am. Law Re- 
view 95. 

In the seceded States, (so-called) the sovereign authority 
being, for the time, displaced, consequently there ceased to 
be, within any of them, a government under the Constita- 
tion of the United States. Then, can it be said that the 
usurping power could pledge the faith of the State by a 
public law, or otherwise, for the payment of the notes or 
bills issued by the so-called Confederate States of Am^ica I 
Or could this pretended central government bind any of 
those States for the redemption of these notes t 

But these Confederate Treasury notes or bills do not pre- 
tend to have been emitted by a State, or a combination of 
States of the Union ; nor can it be inferred from i&dicia 
found upon them — ^nor can their recondite history show-^- 
that they emanated from the sovereign power, and on the 
faith of any of the States. And thus it will be seen, tiiat 
they did not posses the characteristic attributes <rf biUa ef 
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credit, in accordaace with the definition of the Supreme 
Court of the United States ;— they did not issue by virtue 
of the sovereignty of the State, nor did they rest for their 
currency on the faith of the State pledged by a public law. 
Darrmgton et. al. v. StaU Barhk of Alabama. 13 How, 12. 

I^otwithstanding these notes or bills were not, in my judg- 
ment, bills of credit within the prohibition contained in the 
tenth section of the first article of the Constitution, yet they 
were none the less illegal ; they were issued by a pretended 
government, organized in the name of certain States, by 
subjects and citizens of the United States, and who, at the 
very time, were in rebellion against their rightful govern- 
ment, and whose design and object was to ^'dismember and 
destroy it" The Prize Cases— Shortridge v. Masouy supra. 

It may not be wholly unimportant to remark that it is a 
well established doctrine of the Courts that a wide distinc- 
tion exists between an executed and an eooecuiory contract. In 
the former case. Courts of justice will not, as a general rule, 
interfere between the parties, to set the contract aside, but 
will leave them where they placed themselves; and this, too, 
notwithstanding the contract be, in part only, founded on 
an illegal consideration. 

Nevertheless, any person owning property may, if no 
fraud be put upon him, and no misrepresentation, or circum- 
vention or covin enter into the transaction, alienate it con- 
ditionally or absolutely, for what currency or thing he 
chooses, or even given it away. But an executory contract, 
like this claim of Bailey, the trustee, nevertheless, will not 
be enforced. The principles of law directly applicable to 
executory contracts, based upon illegality, were long since 
determined by the Courts, both in England and in this coun- 
try. One case only will be referred to. The doctrine on 
this subject, as laid down by Mr. Justice WASHmaTOH, in 
Tcler v. Armstrong^ 4 Wash., 296, is so succinctly announced 
that it is best it be given in his own words : " I understand 
the rule, as now already settled, to be that, where the con- 
tract grows immediately out of, and is connected with an 
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illegal or immoral act^ a Oourt of Justice will not lend ita 
aid to enforce it. And if the contract be, in part only, con- 
nected with the illegal transaction, and growing immedi- 
ately out of it, though it be, in fact, a new contract, it is 
equally tainted by it." 

If this demand of twenty-five hundred dollars were al- 
lowed, the dividends of the creditors, arising from the assets 
would, of course, be diminished that amount ; and this with- 
out any fault on their part, but wholly through the illegal 
dealings of the bankrupt and Neal. Bankrupt Zaw^ sec- 
tion 22. 

I may add that the law, in allowing a guilty party to take 
advantage of the illegality of his own act — ^as is here done 
by the bankrupt— does so, not with a view of conferring a 
benefit on him, but upon grounds of public policy, and also 
in this ease, that injustice may not be done to the creditors 
of the bankrupt. 

The decision of the Begister is approved. The Olerk will 
certify this opinion to Mr. Register Murray. 

February 18, 1868. 



I2!f TEE MATTEB of the Oath to he taken hy Jware in 
the Federal Cov/rte^ vmder the Act of Jwne Vlthy 1862. 

United States vs. Foster Blodgett. 



[1.] Although the oath prescribed by the second Scokion of the Act of June lTt)i, 
will not, except at the instance of the Attorney representing the GoTBAment, bead> 
ministered to Jurors in the Federal Oonrts, yet,by theflnt 8ec<io& of said Act «id»- 
stantlally the same matters speciiLed in the oath are mads caose of challenge ; uad it Ip 
the right of any party to a case, civil or ctiminal, to challenge for fliich.caiifle tbe Jvfots 
About to take action on such ease. It does not fbHow, because the GovenmenA A&> 
tomey only can caQ for the oath to be administered, that he alone'eaa wge the diavttll* 
i^ing conditions laid down liy the txA Section of the Act. 
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[2.] u; under nld Act, and by a party other than the Goverament, Jurora be challenged, 
the challenge may be diipoaed of by allowing those who deem theouelvet disqualified 
under the flrat Section of the Act, to retire from the panel, without any ewom eridence 
of their incompetency. 

[8.] Oraad furore may, Ibr cause, be challenged by any person to be affected by their find- 
lag. The right la not reatricted to such penons as are In prison or under bail upon 
charges of erlme ; it may be exercised by one who, though still at large, has been warned 
by the prosecuting Attorney of the Court that he will be made, during the Term, the 
sul^Jeet of an indictment fbr perjury. 

[I.] Where there is reasonable excuse for the delay, challenges to members of the grand 
jury will be heard after the body has been fully organized. 

[5.] Ihe accused party has no right to submit evidence in his behalf to the grand Jury; 
not even with the consent of the prosecuting Attorney. The grand jury are to examine 
the foundation on which a charge is made by the Goveniment ; not that ob which it la 
dtrnied by the alleged offender. 

Indictment before the Orand Jury. 
In the District Court for the Southern District. Novem- 
ber Term, 1867- 
Special Charge of the Court to the Grand Jury. 

Ekskine, J. — Mr. Foreman and Oentkmen of the Grand 
Jury : On the first day of the present Term, (November Tth) 
you were empannelled and sworn for this Judicial District, — 
your foreman and each of yon then taking the ancient com- 
mon law oath of grand jurors, and the Court, at the same 
time, delivering to you its general charge. 

The Court feels that it is due to you, as well as to the Dis- 
trict Attorney and the counsel for the challenger, Foster Blod- 
gett, thas such remarks as may be deemed proper to be made, 
and such decision as may be pronounced, be addressed to 
you, rather than to the learned counsel themselves ; because 
the matters in controversy concern, and are directly against 
the legal sUjAub of several members of your body. 

Blodgett comes here before the Court and demands the 
right to challenge the polls ; and for this he relies on the 
first section of the Act of Congress of June 17, 1862, which 
statute is entitled " An Act defining additional causes of 
challenge, and prescribing an additional oath for grand and 
petit jurors in the United States Courts." The first section 
declares that, '^ In addition to the existing causes of di&qualfii- 
cation and challenge of grand and petii; jurors in the Courts 
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of the United States, the following are hereby declared and 
established, namely : Without duress and coercion to have 
taken up arms or to have joined any insurrection and rebel- 
lion against the United States ; to have adhered to any re- 
^bellion, giving it aid and comfort ; to have givea, directly 
or indirectly, any assistance in money, arms, horses, clothes 
or anything whatever, to or for the use or benefit of any 
person or persons, whom the person* giving such assistance 
knew to have joined, or to be about to join, any insurrec- 
tion or rebellion, or to have resisted, or to be about to resist 
with force of arms, the execution of the laws of the United 
States, or who he had good ground to believe had joined or 
was about to join, any insurrection or rebellion, or had re- 
sisted, or was about to resist, with force of arms, the execu- 
tion of the Ittws of the United States ; and to have coun- 
selled and advised any person or persons to join any insur- 
rection and rebellion, or to resist with torce of arms the laws 
of the United States.'' 13 Stats. 430. 

The oath embodied in the second section — and which sub- 
stantially follows the language of the disqualifying causes 
enumerated in the first — will be read to you, not that you 
may take or decline it, for it can be presented under the se- 
cond section only, and at the suggestion of the prosecuting 
officer of the Government, but upon hearing it read, yon 
will be better able to conclude whether you are, or are not, 
vulnerable to any one or more of the disqualifications men* 
tioned in the first section. If yon find that yon are, you 
may retire from the panel. And, in my judgment, the de- 
fect,' in a case of challenge for cause like this, may, in this 
manner, be shown. United States v. ComeUj 3 Mason, 91. 
The 8taU of Alabama v. Marshall^ 8 Ala., 802. 

The following is laid down in a late accurate work on 
Criminal Procedure: 

" The most natural method is to require the witness to de- 
clare the matter under oath, on the voir dire. But witnefisea 
are not generally required to answer questions which will 
tend to their disgrace ; therefore, in England, the inquiry 
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whether the juror has delivered an opinion adverse to the 
prisoner cannot be put to the juror himself, but it must be 
shown by other evidence. This point has been held the 
same way in some of our States. But generally in this 
country this class of (questions is allowed to be put by the 
parties directly to the jurors; and in some of our States 
this doctrine is also aided by express statutes. When this 
is not done, and even when it is, the Court will sometimes, 
in aid of the general object, and without prejudice to other 
methods, oall upon the jurors, collectively or singly, to de- 
dare if theyhnov) any impediment to their serving^ or if they 
are obnoxi&ue to a particvlar dijection which may have been 
w^gested,^^ 1 Bishop Law of Criminal Procedure^ sec. 795. 
And dee sec. T68, Id. CooKs case, 13 Howell St. Tr., 311, 
337. Jiespuhlica v. Dennie^ 4 Yeates, 267. MoCarty v. The 
State, 96 Missis. 299. 

See concluding sentence in Sec. 2, Act June 17th, 1862 — 
12 Stats. 430. 

The challenger states in his affidavit, that the District At- 
torney distinctly promised him that he should be permitted 
on the trial before the grand jury to have the evidence in 
his defence laid before them. 

No such promise or agreement can hsive the sanction of 
this Court. To Allow evidence — either oral or written — to 
go before the grand inquest, on behalf of a defendant would 
be subversive of the ancient and well settled rules of Courts- 
of Justice, McKean, C. J., in RespvbUca v. Shaffer 1 DalU 
236, said : '^It is a matter well known, and well understood, 
that by the laws of our country, every question which af- 
fects a man's life, reputation, or property must be tried by 
twdve oi \i\% peers; and that their unanimous verdict is, 
alone, competent to determine the fact in issue. If, then, 
you undertake to inquire, not only upon what foundation 
the charge is made, but, likewise, upon what foundation it 
is denied, you will, in effect, usurp the jurisdiction of the 
petit jury, you will supercede the legal authority of the 
Court in judging of the competency and admissibility of 
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witn^es, and haying thus undertaken to try the qnestion, 
that question may be determined by a bare majority, or by 
a much greater number of your body, than the twelve peers 
prescribed by the law of the land," 

Foster Blodgett does not ask to challenge the entire pand, 
but he avers that there are individual disqualifications at- 
taching to particular jurors, because of their being within 
one or more of the clauses of the first section of the statute* 
In his petition, of file in this Court, and which is before you, 
he states, among other matters, in substance, that he is in- 
formed and believes, that a charge for perjury is now pend- 
ing before you, but, that as yet, no presentment has been 
made, nor indictment found and returned into Court ; that 
n^ost of you are, under this statute, incompetent to inquire 
into his case ; that he does not believe he can have a fiiir 
and impartial investigation of his case before you, or receive 
justice at your hands. He sets forth the names of the per- 
sons to whom he objects, and interposes a challenge to j^ach. 

It was contended by the District Attorney that, und^ this 
statute, it is only the Government that possesses the right to 
challenge. This Court, at the last Term, in the case of the 
United States v. Co/ten^ which was an action of debt on bond, 
ruled that under the first section, the defendant, as well as 
the United States, was free to challenge the polls. And such 
is still the opinion of the Court ; nor can I perceive any dif- 
ference in this respect between a grand and petit juror — ^be- 
;tween a civil suit and a criminal prosecution. 

It is the general, if indeed it is not the universal doc* 
trine of the common law, as administered in the Courts 
of our country, that when a person is charged with crime, 
and his case is to come before a particular grand jury, he 
may be present at its organization, and present challenges 
either to the array or to the polls ; but if he be not held, 
by process, to answer to an indictment, he is not thns entitled. 
K Mr. Blodgett does not come within the spirit of this rule, 
(for he does not within the letter of it,) his motion to chal> 
lenge must be denied. « 
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Iq addition to tho written petition of the .^httllenger, he 
has aUo filed in Court an affidavit/^iftilf^dHl^s been read to 
you without objection on the part bf i'Kie Dietrict Attorney. 
A synopsis of so much of this affidavit, as is necessary for 
the Court to pass upon, will be stated. Blodgett swears 
that the District Attorney, Henry S. Fitch, Esq., in the city 
o^ Atlanta, during the last session of the United States 
Court there, informed deponent that he (the District 
Attorney) " expected to prosecute deponent before the grand 
jury of this Court, at this Term, for the offence of perjury." 
Deponent says that he laid before the District Attorney, by 
the hands of a friend, documents and papers which deponent 
expected to use in his defence, and informed him that he 
had witnesses by whom he could prove his innocence. He 
further says, that the Distri^^t Attorney distinctly promised 
deponent that he should be permitted on the trial before the 
grand jury, to have his evidence in his defence laid before 
them. Further he states, that he was in attendance on this 
Court on Thursday, (7th instant,) but being informed that 
the District Attorney was then in Neo) J^orA;,6ick, and that 
it was not probable that any action could be had on his case 
daring the Term, under advice of his counsel he returned 
home, with tlje promise of his counsel that he would tele- 
graph him if the District Attorney arrived and he was 
needed. Receiving a telegram on Wednesday last, (13th in- 
stant,) he came down with his witnesses on the succeeding 
morning, and inform'ed the District Attorney (who had just 
arrived) that he was ready with his witnesses, when the Dis- 
trict Attorney replied, " Your case is now before the grand 
jury, and I will see what can be done with it." Deponent 
ad3s that, "He was afterwards informed by his counsel that 
the grand jury refused to hear his evidence." 

And here the prime question presents itself, and it must 
be answered. Has Foster Blogett now the right to challenge 
any individual member of the grand panel ? True, he was 
not arrested and imprisoned on any criminal charge and now 
brought hither by order of the Court; nor is he under bail, 
22 
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or recognizance ; bat becanse he is not in any of these con- 
Btrained positions, is be any the less entitled to a grand jary 
of his country, legally qualified under its laws? Surely not 

At the time of the empanneling of this grand jury, the 
District Attorney for this District, was in New York con- 
fined to his bed by sickness. And had Foster Blodgett, by 
virtue of this statute, then demanded of the Court the right 
to present his challenge, I should have felt it to be my duty, 
as a judge, to have postponed the consideration of tlie ques- 
tion until the coming of the District Attorney, or until his 
place was filled ^^ tem.^ in pursuance of the sanction of the 
Honorable Secretary of the Interior. 

Nor ought the unavoidable absence of the District Attor- 
ney, at the time of the organization of the grand jury, to pre- 
judice the rights of the government, and in my judgment, 
he may still present challenges under the first section of the 
statute; or he may move the Court, under the second section, 
to have the oath, incorporated therein, presented to the 
grand jurors, and the motion will be granted. 

But that Mr. Blodgett comes within the spirit and true in< 
tent of the rule as to the right of challenge and the time to 
present challenges, I do not think there is any doubt what- 
ever; he was informed by the prosecuting opcer of the 
United States for this District, that he expected to proseoutc 
him before the grand jury at this term of the Court for perju- 
ry. In Breeding vs. The State^ 11 Texas, 257, it was held, that 
^any person to be affected by the finding of the grand jury 
may object to their fitness. 1 Bisuop, Criminal Procedure, 
Sec 721. From this authority, and others that might, if 
necessary, be cited, and on principle, it would seem that it 
is not essential to the right o( challenge to grand jurors that 
the challenger should be in prison, or out on bail, for if he be 
warned, as Blodgett was in this case, by the District Attor- 
ney for this District — ^the officer to whom the duty of prose- 
cuting for crimes against the laws of the United States is 
confided — ^that he intended to prosecute him before a grand 
jury at a particular terra of the Court, the person thus noti- 
fied is thereby affected. 
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After ft most careful eonsideration of the proceedings be- 
fore the Court, I am of the opinion that Foster Blodgett had 
the right to present his challenges at theorganizatioaof the 
grand jury, and farther, that he has not waived that right, 
and may present thera now. 



In accordance with this judgment thirteen of the panel 
were excepted to under the first section of the statute. And 
for the reasons already given in the early part of the opin* 
ion, the Clerk read the oath in the second section to the jurors 
challenged, upon which the Court said, that if any one of 
tlie jurors, included in the challenge, believed that be came 
within one or more of the causes of disqualification mention- 
ed in the first section, he could retire from the jury box. 
All those who had been challenged, except two, withdrew. 

The District Attorney then said that he desired to present 
a motion to the Court to review and reverse its decision on 
this point, to-wit : that the mode adopted to try the chal- 
lenges was erroneous. Leave was given, and he asked time 
to prepare his argument and produce authorities, which was 
also granted. 

The following morning, the motion being put in writing, 
argument was had in support of it by the District Attorney, 
and eontra by H. R. Jackson, Esq., counsel for Foster 
Blodgett. 

The Court denied the motion, and the jurors who had re- 
tired the day preceeding were discharged for the term. The 
panel was then filled from the talesmen (subpcenaed on the 
previous day,) who were immediately sworn in chief. 

The Court, on motion of the District Attorney, and in pur- 
suance of the second section of the statute, caused the oath 
therein to be read by the Clerk to the jurors. But the Dis- 
trict Att6rney declining to have said oath administered, the 
grand jurors, under the instructions of the Court, retired to 
enter upon their duties. 
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Tsk United States vb. Thb Athens Abmoey, etc., FIcanois * 

L. Cook, Claimant. 

• 

Ll.] Capture, !n technical language. Ib a tall?? bymllit ^y power; Be'....ire,a tsldnf hy 

ctril antboilty. 
[2.3 Statntea which work forfeitnrea or oonflseatlons of prop«r^7, require a cloae construc- 
tion ; but ftiH effect H, neyerthelefla, to be allowedio the legls^ai Ire WHK 
[8.] In the trial of Informations founded on Mizurefl of land or upon land, under the Act 

of August 8tb, 1881, issues of fact are decided by a Ju'-y accord^Qc to the course of the 

common law, not by the Judge as in Admiralty. 
[4.] Bamarks and authorities upon the penal or remedial nature of the Oonfldcafilon Acts 

of Augnit,1861, and July, 1862. 
[&.] A mortgage in Georgia !s only secnrlty for a debt— the title to tbeprope. ty remains ta 

the mortgagor. Tbls it (nlly settled as a ru!e-of property by a series of State a^ndica- 

tions ; and where snc!i is the caie, the Federal Courts adopt the deciticns of the 8:ate 

Ooorts. 
[6.] Pardon defined and its effects considered. A full pardon^ granted and accepted prior 

to the seicure of property, or the institution of any proceeding to condemn It, Is a bar 

to a judgment of condemnation under the Con ^scation Acts. 

• 

Information. In the District Court for the Northern Dis- 
trict. Decision bj Jadge Eeseine. March Term, 1868. 

At March Term, 1867, of this Court, the District Attor- 
^ney, in behalf of the United States, filed an Information 
against certain property, real and personal, particularly de- 
scribed in the pleadings, and consisting of a tract of land 
near Athens, Georgia, with the buildings and improvements 
thereon, together with a great variety of articlei, chiefly 
machinery, implements, and material, for the fabrication of 
arms, some of the material being unwrought, and some of 
it advanced more or, less towards completion as weapons of 
war. The property, of every kind, is of the value of $150,- 
000 ; and it came to the custodjr of the Marshal under a 
warrant of seizure issued on the 22d of November, 1866, by 
the District Attorney. 

The Information treats the property as having belonged, 
prior to the occurrence of the alleged causes of forfeiture, 
to Ferdinand W. C. Cook and Francis L. Cook, copartners 
' using the name of Cook Brothers, and prays, on thm^ 
grounds, for its condemnation under an Act of Congress, 
approved August 6, 1861, and on an additional ground for 
its condemnation under an Act approved July 17th, 1869. 
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The provisions of these Acts are, in part, recited ; and it is 
averred that the proclamations of ihe President thereia con- 
templated were issned and publ'fhed. 

The grounds of forfeiture alleged under the Act of Au- 
gust 6th, 1861, are the to) owin ; : 

1. That after the passage of said Act, and after the pub- 
lication of the President's proclamatioa in pprerance 
thereof, and during the late rebellion, Cook Brothers, for 
$150,000, sold and conveyed the property to the so-called 
Government of the (Confederate States, knowingly, with in- 
tent that the same should be used and employed in aiding, 
abetting, and promoting the rebellion. 

2. That Cook Brothers, having on the first of April, 1862, 
entered into a contract with the so called Confederate States 
for the manufacture of 80,000 rifles, f'.'d, on the l-tth of 
July thereafter, to secure the sum of $150,000, paid rn ad 
vance on said contract, make a deed of t'ust or moiraa^rt* 
to the said so-called Confederate States covering the pro- 
perty now libelled ; that the said Cook Brothers used and 
employed said property in aiding the rebellion, and espe- 
eiaUy in manufacturing said rifles, and that said deed of 
trust or mortgage was executed by them, knowingly, with 
intent to aid the rebellion, or to suffer the property to be 
used by others in aiding it 

8. lliat during the rebellion, and after the Act of Con* 
grese and the President's proclamation, as aforesaid, the 
property was mortgaged by Cook Brothers to the so-called 
Confederate States, knowingly, with intent to employ the 
same or suffer it to be employed in aiding j;be rebellion ; and 
that the said so-called Confederate States, in consideration 
of such mortgage, paid them $150,000, which they received 
with intent that it, too, should be used in aiding the rebel- 
lion, or by persons engaged in the rebellion. 

The ground of forfeiture alleged under the Act of July 
17th, 1862, is as follows : 

4. That Cook Brothers did not, within sixty days after 
the publication of the President's proclamation conveying 



34^ OIRGUIT AND DISTRICT COURTS 

United Rtotos vs. TJie Athena Ajmory. 

tb^ warning provided for by said Aet, eease to aid, ooante- 
nance^ and abet the rebellioDi and return to their aUegianee 
to the United Statea, but that they contracted to manufac- 
ture, and did maaafacture upon the land and with the ma- 
chinery and implements described in this Information, a 
large number of rifles for the so-called Confederate States, 
receiving, to that end and*for that purpose, certain advances 
tind sums of money, and did sell and deliver said rifles to 
the so-called Confederate States in accordance With the con- 
tracts, mortgages, deeds of trust and conveyances before 
mentioned, '^ with the intent and purpose aforesaid." 

After the filing of the Information Francis L. Cook, as 
survivor of Cook Brothers, his co-partner Ferdinand W. C. 
Cook having departed this life on the 11th of December, 
1864, appeared and interposed a claim to said propw tj, as- 
serting thereby his right to the same. He answered both 
the Information itself and sundry special interrogatories 
propounded to him by the District Attorney. From these 
answers, which stand uncontradioted, it appears that Cook 
Brothers were workers in iron, and from the year 1854 to 
April, 1862, had their establishment in New Orieans, Lai 
It was there that^ on the 1st of April, 1862, they entered 
into the contract set forth in the Information, with the ao- 
called Confederate States, for the manufacture of dO,000 ri- 
fles* From New Orleans they removed to Selma, Alabama, 
where they remained for a short time, and where the deed of 
trust referred to in the Information waa exeouted by them, 
not, however, directly to the so-called Confederate States, 
but to a disinterested individual as trustee, and not affsoting 
the whole of the property embraced in the Information, but 
only a part of the machinery and implements. It waa made 
to operate as a mortgage, and as such to secure the said so- 
called Confederate States for an advance, of $150,000 in so- 
ealled Confederate currency. 

From Selma they removed to Atliens, Ga. They there, in 
August and December, 1862, and January, 18^3^ by dif- 
ferent deeds and in several parcels, acquired title to the 
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land proceeded against by this Information, some of which 
was paid for out of the above mentioned advance; and said 
advance was further secured by a mortgage upon the whole 
property, real and personal, executed in Georgia by Cook 
Brothers to the so-called Confederate States, on the 7th of 
October, 1S62. A similar mortgage, to secure 'another ad- 
vance of $100,000 in like currency, was executed in Georgia 
on the 6th of January, 18C4. 

The buildings upon the land, except a mill, were erected* 
by Cook Brothers, in the years 1862 and 1863, and cost 
$300,000 in Confederate currency. They were paid for in 
part out of the advances already mentioned, and in part 
with funds denved from other sources. They were made 
and used chiefly, though not exclusively, for the manufac- 
ture of arms. 

At least two-thirds of the machinery, tools, &c., in the 
establishment, were on hand in and prior to the year 1861. 
Additions costing about $77,000 in Confederate currency, 
were, made thereto in the three following years, and, like 
the land and buildings, were paid for in part out of the ad- 
vances of currency made by the so-called Confederate States. 

Upon the premises, and with the machinery and imple- 
ments covered by this Information, the manufacture of arms 
was carried on by Cook Brothers, both members of the firm 
knowing of the same and consenting thereto. They deliv- 
eredf at Athens, to the Government of the so-called Confed- 
erate States, between 3,800 and 4,000 rifles, believing that 
the same w«*& to be employed in the war then going on 
against the United States; and the Confederate currency 
received by them in the years 1862, 1863, and 1864, from 
sadd pretended Government, amounted to over $600,000. 
This was for rifles, horse shoes, repairing old guns, &c., &c., 
with an admitted balance in favor of said Government, at 
the time of its overthrow, of $69,104 in said currency. 

Coupled with the foregoing facts, the claimant's answer 
contains a formal denial of the motives, purposes, and intent 
charged in the Information, and avers, on the contrary, 
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that all these things happened in the course of business 
transactioDs — Cook Brothers being engaged simply in their 
ordinary vocation, and actuated solely by the desire of gain 
and the hope of legitimate profit. 

The claimant, also, in bai' of the Information, pleads the 
pardon of the President, bearing date December 11th, 1865. 
He exhibits said pardon with proof that he accepted it on 
the day after its date, and of his having taken the oath of 
amnesty on the 29th of November preceding. 

H. S. FrrcH, United States Attorney, for the Government. 

W. Dougherty and William H. Hull, for claimant. 

ERSKiifE, J. — ^This is a proceeding in rrm^ instituted in 
this Court at the March Term, 1867, by the District Attor- 
ney, " who prosecutes for the United States and an inform- 
ant," to confiscate and condemn certain real and personal 
property situate in Clark county in this district, and known 
as the ^^Athens Armory." The information contains four 
counts : three are founded on the Act, entitled, ^^ An Act to 
co^fUcdU property used j or insui refiticnary purpo9es.^^ Ap- 
proved August 6, 1861. 12 Stats. 319; and the fonrth, on 
the Act, entitled, ^' An Act to suppress in^urrectiany to punish 
treason and rebeUicn^ to seize and confiscate the prcperty of 
Rebels^ andfcr other p^rposesP Approved July 17, 1862. 
Id. 589. 
Section 1st of the Act of August 6, 1861, is as follows : 
'^ If during the present or any future insurrection against 
the Government of the United States, after the President 
of the United States shall have declared, by proclamation, 
that the laws of the United States are opposed, and the exe- 
cution thereof obstructed, by combinations too powerful to 
be suppressed by the ordinary course of judicial proceedings, 
or by the power vested in the marshals by law, any person 
or persons, his, her, or their agent, attorney, or employee, 
shall purchase or acquire, sell or give any property of whatso- 
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ever kind or description, with intent to use or employ the 
same, or suffer the same to be used or employed, in aiding, 
abetting or promoting such insurrection or resistance to the 
laws, or any person or persons engaged therein; or if any 
person or persons, being the* owner or owners of any such 
property, shall knowingly use or employ, or consent to the 
use or emplojrment of the same as aforesaid, all such pro- 
perty is hereby declared to be lawful subject of prize and 
capture wherever found; and it shall be the duty of the Pre- 
sident of the United States to cause the same to be seized, 
confiscated and condemned. 

Section 2. Such prizes and capture shall be condemned in 
the District or Circuit Court having jurisdiction of the 
amount, or in admiralty in the district in which the same 
may be seized, or into which they may be taken and proceed- 
ings first instituted." 

During the discussion of this case, various and very oppo- 
site views were presented by counsel, as to the sense in 
which the words "prize" and "captu re,"and the phrase **prizes 
and capture," as used in this Act,'are to be understood. But, 
I apprehend, that on a careful reading of the whole statute^ 
the question w .'U not prove difficult of solution. For, wheth- 
er these naval and military terms — ^here evidently intended 
to include, not only seizui-es of property water-borne, but 
seizures of land, and of property found on land — were in- 
cautiously introduced into the statute, is not a matter for 
critical examination. No one can read this law, with- 
out learning from its entire perusal, that it was the con- 
trolling purpose of Congress, in enacting it, to make it one 
of the means to suppress the rebellion. The;efore, it is ob- 
vious, that it could not have been in the mind of Congress to 
confine these words or terms to their technical meaning ex- 
clnaively ; for "prize means maratime captures only — ships 
and cargoes taken by ships." 2 Dods. 446. 

Statutes must not be so construed as to produce a result 
different from what was intended by the law-giver. Limit 
the term " prize" or "capture," as here employed, to a strict 
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teehnical import, and the statate fails of its object, and be- 
comes an absardity ; for ia many instances, cases hare «-isen 
fairly embraced within its purview, wherein the intention of 
the legislature would be defeated, if these terms were re- 
stricted to their narrow sense. - This Act was passed to con- 
fiscate property — " any propwty of whatsoever kind or des- 
cription" — used or employed (after warning by proclamation) 
in aid of the rebellion; whether the contaminated property 
be found afloat, ^r on shore, or it be land itself. 

A brief synopsis of such portions of the Act of July 17, 
1862, as were invoked in argument, may be given : Section 
five declares, that ^'To insure the speedy termination of the 
present rebellion, it shall be the duty of the President of the 
United States to cause the seizure of all the estate, proper- 
ty," etc» of the persons therein named, and to apply and use 
the same, and the proceeds thereof for the support of the 
army. 

The next section provides for the seizure of all the estate, 
etc., as in the proceeding one, " of persons other than those 
named as aforesaid," who being engaged in armed rebdiion, 
or who aid and abet the same, and who shall not, within 
sixty days after public warning and proclamation, cease to 
aid, countenance and abet such rebellion, and return to their 

allegiance. 

The seventh declares that '^to secure thecondemnittion end 
sale of any such property, after the same shall have been 
seized," proceedings in rem^ in the name of the United States 
shall be instituted in any District Cburt theredf, in which 
the property^ or any part of it may be found, or into which 
the same, if movable, may first be brought, and the proceed- 
ings ^'shall conform, as nearly as may be, to proceedings in 
admiralty or revenne cases;" and if said property, whether 
real or personal, shall be found to have belonged to a person 
engaged in rebellion, or who has giv^u aid and comfort 
thereto, ^^ the same shall be condemned as enemies propwty, 
and become the propnty of the United States,'' etc. 

This Act also makes all sales, transfers, and conveyaoceB 
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of any eruch property nail and void; '^ and it shall be a 6a£&- 
cient bar to'any suit broaght by such person for the posees- 
sion or tlie nse of ench property, or any of it, to allege and 
proTQ that he ie one of the persons described,'' in the fifth or 
sixth section. 

The capture, or — more appropriately — the seizure before 
the Court, consists of realty, and of personalty found on 
land. A capture, in technical language, is a taking by mili- 
tary power ; a seizure, a taking by civil authority : and it is 
upon the latter mode of gaining possession that the District 
Attorney has counted in the information. 

These atatutes, being laws to work forfeitures, or confisca- 
tions of property, are within that class whieh require a 
close construction. But notwithstanding the rule, that in 
statutes of this kind, the intention is to be attained by strict 
interpretation, it is nevertheless the duty of the Judge to 
give full expression to the legislative will, — ^'to ascertain 
which will,^' says Bishop (1 Crim. Law, sec. 281) ^' is the 
great end of all interpretation." Untied States vs. Eighty- 
four Bogoes Sugar^ 7 Peters, 458. The Sohooner Eniefprise^ 
1 Paine, 82. UnUed States vs. WiggUstoorthj 3 Story, 369. 
Taylor vs. United States^ 3 How. 197. Attorney Oenerai vs. 
RadUg, 10 Exch. 84. Per Gould, J. in Mytfrs vs. The SUOe, 
1 Conn. 602. 

Both Acts are simply municipal laws; consequently, the 
Government cannot demand, nor the claimant oppose, the 
confiscation of any of the property covered by the informa- 
tion, by force 6i the law of nations; each must rely for sa(^ 
cesfi on the statutes alone. The source from whence they 
spring, and their effect, as real or personal statutes, differ 
essentially from those laws whieh regulate the intercourse of 
independent, or foreign nations. 

The District Attorney, in replying to the inquiry made by 
counsel for the claimant as to the proper mode of procedure 
and trial to be adopted in the adjudication of this case, said : 
^< The proceedings for condeomation, under the Act of August 
9, 1861, of such ^prize and capture' diionld conform as near 
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as possible to proceedings ia admiralty causes; and snch, 
'continued the learned counsel, ^^ has been the constraction 
placed upon the Act by the United States Coc*'t of i^labama 
in similar cases." 

I have not been favored with the perasal of any rnling of 
the Federal Courts for Alabama, on this question, liiis I 
regret. But after a careful resolving of the statute itself, I 
am constrained to entertain the opinion, that neither in its 
words nor in its essence does it warrant the conclusion^ that in 
seizures of land, or of property seized on land, the proceed* 
ings for condemnation should conform to proceedings in ad« 
miralty, further than what may be necessary, in a suit in rem, 
to initiate the cause and shapd it for trial. 

The principles govemi jg the District Courts of the United 
States in the determination of seizures of this kind, are in ac- 
cordance with the common law, and the trial has, hitherto, 
been in pursuance of the manner of the English exchequer on 
informations in rem, where the decision of issues of fact de- 
volve on a jury. This Court cannot undertake to say that 
the national legislature, in passing this statute, contemplated 
the expansion of the jurisdiction, of the adkniralty, so far ber 
yond what was understood and intended by it at the time of 
the formation ot the Constitution as to wltbd^-aw from the 
suitor, in a s'^izure like this, tba right of a trial by jury, and 
to transfer the deiermination of the eanco to the breast of a 
single judge. 

Unii?i Staffs y%, Schx>rt^r Bei^tf iSk ChctlH^'j 4Cranch. 
443. Six hundred a:'>i j/y-one Cii'*^^ of Tea vs. United 
Stat 9^ 1 Paine, 49[?. Uni^'id St%1 '^ vs. Fa-r^'sn PorJciries^ 
Gilpin, 2C5. The Sarah, 8 Wheat. Zri.. 

Section 9, chap. 80 of the judiciary Act conferred, tV-r 
alia, on the District Courts exclusive oilp^'oal rogni/ance of 
all civil causes of admiraUy and maratime JQiisdic^ioO; and 
of all seizure 3 on land and oa water, 8 ad of all suits for pen- 
alties, and foifeitc.<es incurred under the laws of the United 
States, '^ saving to suitors, iil' if cases, the right to a com* 
mou law remedy, where the common law is competent to 



OF THE UNITED STATES FOR GEORGIA. 333 



r nlted Stotes ys. The Atheoi Armory. 



'» 



give it.'' And Mr. Jastice Field, in delivering the opinion 
of the Sapreme Coort of the United Stctes, in the case of* 
The Moses Taylor^ 4 Wall. 411, gave the following compre- 
hensive exposition of this reservation : "It is not a remedy 
in the common-law conrts which is saved, bnt a eommpn-law 
remedy. A proceedinji^ in rem^ as used in the admiralty 
conrls, is not a remedy afforded by the common law ; it is a 
procieeJiog under the civil law. When used in the com- 
mon-law courts it is given by statute." 

Tlie judiciary Act confinr.d the original cognizance of suits 
for penaltie3 and forfeitures to tha District Courts exclusive- 
ly. But the Act of August declares, that property used or 
employed for insurrectionary purposes shall "be lawful sub- 
ject of prize and capture wherever found," and that, "such 
prizes and capture shall be condemned in the District or Oir-* 
cuit Oonrt having jurisdiction of the amount." Thus be- 
stowing npon the latter Court concurrent original cogni- 
zance, with the District Court, when the amount is sufficient. 
And if the District Court for this District prrccod by virtue 
of the Circuit Court powers, bestowed on it by the Act of 
August 11, 1848, the course of proceeding and trial must, 
on principle, be the same as in the District Court proper. 

Counsel on both sides admitted that the proceedings and 
trial, under the Act of July, to condemn this property should 
be in accordance with the common law. 

I would here remark that if the views which I Jiiave ex- 
pressed on the Act of August are erroneous, — if, under this 
statute, the procedure and trial in seizures like this, instead 
of being in pursuance of the rules oi the common law, should 
be in conformity to those of the admiralty or civil law, — 
then a peculiar anomalous jurisdictional diversity arises, 
and opposite modes of trial follow ; the first three counts 
in the information would be decided by the Judge alone, 
and the fourth by a jury. 

During the discussion of. some of the foregoing questions, 
the Court intimated that tuPtlftal for the condemnation of 
this property must b^ aocordiii^ to the course of the com- 
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men Uvr. The counael then agreed to dispense with the in- 
fervention of a jarj, under section 4 of the Aet of March 
3, 1865, 13 Stats. 501, for the purpose of casting the trial of 
the issues of faet upon the Corirt ; and to effect this, thej 
filed a stipulation with the Olerk, as required bj that section 
of the Act 

Bat to impose the trial and determination of issues of fact 
on the C!ouFt, two things are necessary ; firsty it must be a 
civil cihse; and Hoandlyy it must be pending in a Oircuit 
C!oart. Under the Act of August, as remarked above, the pro- 
ceedings, without regard to amount, may be instituted in the 
District Oourt, and, concurrently with it, in the Circuit Court, 
when the amount is sufficient to give the latter jurisdiction ; 
while all proceedings under the Act of July must be brought 
in the District Oourt. 

This is, as already observed, a proceeding in rem; — an 
information filed by the District Attorney, ex-officioy who 
prosecutes for the United States and an Informer, to en- 
force the condemnation of realty, and of personalty seized 
on land. The Act of August provides that the Attorney- 
General, or district attorney, ^^ may institute proeeedings of 
condemnation '' ; but the name or the natave of the remedy 
to be adopted in effectuating the condemnation, is not 
given ; and, therefore, as to what is a proper remedy can be 
inferred only from the spirit of the statute and its evident 
object ^ 

The Act of July, however, [to which Infcrm&rs ore tm- 
known] is more definite. It declares that, '^ to secure the 
condemnation and sale of any such propertj;^ after the same 
shall have been seized, so that it may be made available for 
the purposes aforesaid, proceedings in rem shftll be institu- 
ted in the name of the United States in any Dbtrict' 

Court thereof," etc. ; " which proceedings dhall conform as 
nearly as may be to proceedings in admiralty 6r revenue 
cases.". 

For the government, it was tkl||lied that these statutes are 
remedial laws, and clearly distinguishable from penal or 
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criminal statutes. * Whereas, oa the part of the claim- 
ant, it was insisted that they are criminal laws, and that the 
confiscation jnilicted by thera is a punishment for crime ; 
and further, that an information in rem is not a suitable 
romedy by which to invoke a judgment of confiscation. 

Whetltor these statutes are remedial laws, as contra-distin- 
guished from penal or criminal enactments, is au intricate 
and perplexing question — inwrapped in doubt, and difficult 
to determine so as to satisfy the judicial mind. They are of 
a nature peculiar to themselves, and cannot, I think, be as- 
sipjned to any particular department of j^irisprudence. 

By the District Attorney these Acts were likened also to rcv- 
enue laws. The argument was plausible, but it failed to con* 
vince. Mr. Justice Gbieb, in pronouncing tlie decision of 
the Court in JFrajtcia v. United States, 5 Wall., 338, re- 
marked that the Act of August 6, 1861, ^^ is not an Act for 
the collection of revenue." What was there said will apply 
with still greater force to the Act of July 17, 1862. The 
general object of revenue laws is merely the collection of 
duties and taxes, though, they may impose fines and work 
forfeitures of property. 

Counsel for the claimant contended that confiscations un- 
der these statutes are in no manner diiferent from forfeitures 
of enemy property in times of war ; and that the law of 
nations is. the touchstone for oonstruing them. To this argu- 
ment Th0 Prize Oases, 2 Black 635, would seem to furnish 
an answer. 

In ulterior consequences, these statutes, in my judgment, 
resemble those laws enacted by some of the States during 
the war of Independence, by which the estates of persons 
absenting themselves from the country, lapsed, or escheated, 
or were otherwise forfeited to the people. Gilbert et. al. v. 
BeUy 13 Mass, 44. Borland v. Dean^ 4 Mason 174. 

After a careful perusal of the Acts of August and July, 
I am inclined to be of the opinion, that there are some por- 
tions of each which may be found to possess a nearer af- 
finity \o criminal law, than to remedial jurisprudence. But 
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the queetion-wfil^eceive no discussion, as a decision upon 
it is not essential. If, however, it were necessary to decide 
it^ some aid might be gathered from the case oi Fisher v. 
McGfirr et. (d.. 1 Gray 1. 

Und^ the Act of August, the offence stamps itself pri- 
marily on the property, — ^itis the offender; and its forfeit- 
ure is the penal confiequeoce of the act of the owner in 
knowingly using it, or consenting to its employment for il- 
legal purposes. His transgression — in acquiring, or dispo- 
sing of property with intent to use or employ it, or to 
suffer it to be used or employed, in aiding, abetting or 
promoting rebellion; or, being the owner of property, 
knowingly using or employing, or consenting to the use and 
employment of it as aforesaid — is thepoint upon which the 
confiscation turns. But under the Act of July the offence 
impre^es itself primarily on the owner, — ^he is the offender ; 
and the forfeiture of his property is a penalty inflicted for 
his crime. And, under this last Aqt, it is not necessary, to 
work the forfeiture, that the property be adherent to the 
rebellion. 

Concurrent with, and explanatory of this statute, Con- 
gress passed a Joint Resolutions which, inter ciia^ provides, 
as follows : ^' nor shall any punishment or proceeding, un- 
der said Act, be construed so as to work a forfeiture of the 
real estate of the offender beyond his natural life.'' 13 
Stats. 627. 

It Was insisted on behalf of the claimant, firsts that 
these statutes are unconstitutional and void; and, 9^ 
condty^ if not so, that they expired with the rebellion. Bat 
as the claimant, among other matters relied on by him, lias, 
to his claim and answer, superadded a plea of pardon, the 
Court is relieved from considering either of those proposi- 
tions. 

As to the question whether the proceeding instituted Vj 
the government to confiscate this property is a civil suit, or 
a criminal proceeding, Mr. Justice Sresr, in an Afumymous 
case, 1 Gall 22, said : ^^ But it is not true that informations 
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in rem are criminal proceedings. On the contrary, it has 
been solemnly adjudged that they are civil proceedings." 
Citing several cases. — And see The Palmyra^ 12 Wheat. 1. 

The case of the United States v. La Venffeance, 3 Dall. 
297, was an information filed by the District Attorney, 
founded on a statute prohibiting the exportation of arms and 
ammuuition. It was argued that the proceeding was of com- 
mon law jurisdiction and a criminal cause. But the Court 
held it to bo of admiralty jurisdiction. And Chief Jus- 
tice Marshall, in tlie course of the opinion, said : ^* In 
the next place, we are unanimously of opinion, that it is a 
civil cause : it is a process in the nature of a libel in rem / 
and does not, in any degree, touch the person of the of- 
fender.'' 

These cases were in admiralty. 

Kotwithatanding an action in rem may be deemed a civil 
proceeding, yet it undoubtedly is a proper remedy to enforce 
a forfeiture incurred under the provisions of a penal statute. 
United /States v. Eighty-four Boxes of Rugar^ supra. See 2 
Parsons on Maratime Law^ 682. Attomey-Genercd v. Ead^ 
lo^y supra. 

This last case arose on an information filed to recover pen- 
alties for smuggling. Counsel for defendant proposed to 
call the defendant himself as a witness on behalf of the de- 
fence, under an Act allowing parties, in civil cases, to tes^ 
tify on their own behalf. The crown objected, and the ob- 
jection was allowed. A rvle nisi followed^ and it was 
heard before the Court of Exchequer. 

The point in judgment was und^ an Act of Parliament 

declaring that in " all penalties or forfeitures inenrred or 

imposed by this or any other Act relating to the customs, or 

to trade or navigation, shall and may be sued for^ etc., by 

action of debt, plaint, bill, or information," etc. Habtin 

and Plati, B. B., held, that the information filed under this 

section was not a criminal proceeding, and, therefore, the 

defendant was improperly rejected. But Pabxs, B., and 

Poi^LooK, 0. B., decided that it was a criminal proceeding. 
23 
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Said the former : ^^ Aa information by the Attorney-General 
for an offenee against the revenue laws, is a criminal pro- 
ceeding — ^it is a proceeding instituted by the crown for the 
punishment of a crime — ^for it is a crime and an injury to 
the public to disobey statute revenue law, and, accordingly, 
the old form of proclamation, made before trial of informa- 
tions for such offences, styles these offences ^ misdemeanors.' " 
The opinion of Pollock, O. B., (who tried the case below,) 
was to the same effect. ^ 

The Court being equally divided, the rule was dropped, 
and, consequently, the decision at Nid Prvus remained un- 
disturbed. 

^In the first count of the information it is alleged, that af* 
ter the passage of the Act of August 6, 1861, and after the 
promulgation of the President's Proclamation in pursuance 
thereof, and during the rebellion. Cook Brothers, for one 
hundred and fifty thousand dollars, grantod, bargained, sold, 
and conveyed the property embraced in the information, to 
the so-called Confederate Government, knowingly, with in* 
tent' that the same should be used and employed for insur- 
rectionary purposes. In the other counts, based on Ais stat- 
ute, it is alleged, that Cook Brothers mortgaged thia pro- 
perty to the so-called Confederate Government, after the 
passage of the Act and the publication of the Proclamation, « 
knowingly, and with the intent that it should be used and 
employed in aiding and promoting the rebellion. I have 
carefully examined all the conveyances relied on by the 
District Attorney, and find them to be, in every instance, 
deeds of mortfi^age. 

Kow, if the *Tnle of the common law prevailed in this 
State, the legal title would undoubtedly have passed to th^ 
so-called Confederacy ; but here a mortgage is a mere se* 
cority for the debt, and nothing more* 

In DmU et. al.' v. Anderaan et. al.y 1 Kelly, 176, WAnrsB, 
J., delivering the opinion of the Court, said, that ^* a mort- 
gage in Georgia is nothing more than a securify for a debt, 
and the title in the mortgaged property remains in th^ Hiort- 
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gagor, until foreclosoure and sale in the manner pointed out 
by the statute," Other cases followed to the same effect. 
IKelly 573; 4 Ga. 169; 7 Id. 183,499; 10 /(Z. 66, 300; 
26 Id. 197 ; 27 Id. 3S9. In Jackson v. Carswdl, 1 Blect- 
)ey, 279, (34th Ga.) the same Court, in express terms, per 
Wal&eb, J., affirmed Davis eL al, v. Aiiderson et. al,. So 
this question, in the doctrine of mortgages, may be considered 
as settled in Georgia. 

Mr. Justice Davis, in pronouncing the opinion of the Su-' 
preme Court of the United States in the case of Ohiodgo 
OUy V. liohhins^ 2 Black 418, said : "Where rules of property 
in a State are fully settled by a series of adjudications, this 
Court adopts the decisions of the St%te Courts." See iS., 
438. Also Swift v. Tyson, 16 Peters 1. 

It is in evideuce that Ferdinand W. C.Cook, of the late 
firm of Cook Brothers, died in 1864. The surviving pjart- 
ner, Francis L. Cook, interposes, and claims the legal title 
to the property before the Court. In his claim and an- 
swer to the information, and likewise in his responses 
to certain special interrogatories propounded by the gov- 
ernment, he confesses that upon the premises And with 
the machinery, and implements, the manufacture of arms 
for the so-called Confederate Government was carried on 
by Cook Brothers, both members of the firm knownig of 
the same, and consenting thereto, and believing that the 
arms were to be used and employed in the war then going 
on against the Government of the UnitedStates. 

He adds to the foregoing confession, a formal denial of the 
motives^ purposes, and intent charged in the information, and 
avers, that all these things happened in the course of busi- 
ness transactions, ^ook Brothers being workers in ifon, and 
engaged* simply in their ordinary vocation, and actuated 
solely by the desire, of gain, and the hope of legitimate 
profit. 

But that Francis L. Cook cannot thus purge himself of 
the offences just confessed, — voluntarily fabricating arms 
for the so-called Confederate Government, and believ- 



3«0 CIRCUIT AND DISTRICT COURTS 

II I - ■ . I I .1. 

United States vs. Tb6 Atbens Armory. 

• _ 

■ - ^11 ■■■ ■ ■ IIIIBI. I ■■ ■III ■■! 

iDg, at the very time, that they Wonld be employed in levy- 
ing war against hia country ; an^ knowingly using, and con 
sentlng to the employment of the property covered by the 
ij(iformatton, for insurrectionary purposes, — is a principle o^ 
the criminal law too well established to bear discussion, or to 
elicit comment. Respublica v. McCarty^ 2 Dall. 86. United 
States y. Vigoi^ Id.^ 846. Ejb parte, BoUman 4 Cranch, 75, 
126. 

In addition to the many matters discussed during thehear- 
inff*of this cause, the District Attorney incidentally alluded 
to a balance admitted by the claimant to be doe by him to 
the rebel government, at the date of its downfall, amounting 
to 169.104 dollars, in " Confederate Treasury notcQ." But 
this question cannot be adjudicated in a suit in rem. 

The claimant interposed a plea in the nature of a plea of 
' pardon, alleging that a pardon was granted to him by the 
President of the United States, on the 11th day of Decem- 
ber, 1865, and prior to the issuing of the warrant of arrest. 

In his plea, he alleges, that the President granted to him, 
(using the words of the gra,nt,) ^' a full pardon and amnesty 
for all offences by him committed, arising from participation, 
direct or implied, in the rebellion," — adding an averment, 
that he has, performed all and singular the conditions therein 
eontained, and prays judgment and a writ of restitution.^ 

The pardon was produced, and inspected by the CJourt. 
It contains the following conditions, to-wit: i^^^thathe 
shall take the oath prescribed by the President in hia Proc- 
lamation of May 29, 1865. Seoondly, that he shall never 
acquire any property whatever in slaves, nor make use of 
slave labor. Thirdly, that he shall ^^ first pay all costs ac- 
crued in any proceedings instituted, or pending against bis 
person or property before the date of the acceptance of this 
warrant." Fourthly, t\\2kt he "shall not by virtue of this 
warrant, claim any property, or* the proceeds of any prop- 
erty that has been sold by the order, judgment, or decree of 
a Court under the confiscation laws of the United Stat0B ;" 
and, fifthly, that he shall notify the Secretary of State, in 



OF THE UNITED STATES FOR GEORGIA. 361 



United States vb. The Athenn Armory. 



writing, that he has accepted said pardon, A copy of the 
acceptaoce was annexed to the plea, and bears date Decem- 
ber 12, 1865. 

In proceeding to inquire into the legal effect of this char^ 
ter of pardon, it may bo borne in mind that the documen- 
tary proofs show that it was granted on the 11th of Decem- 
ber, 1865, accepted on the ensuing day, and the proper of- 
ficer notified. That the warrant of arrest was issued on the 
22d of November, 1866, and very shortly thereafter the 
property was seized by the Marshal; and at the March 
Term, 1867, of this Court, the District Attorney filed the in- 
formation. 

it is manifest from the language of the pardon itself, 
without resorting to construction, that the Executive, by bis 
warrant or grant to Francis L. Cook, not only forgave and 
buried lu oblivion, all oflFences by him committed, arising 
from participation, dirict or implied, in the rebellion ; but 
also clearly intended to restore to Mm all his confiscable 
property. Observe the words, found in the premises, " full 
pardon and amnesty" — words the most comprehensive 
and potent that could bo employed to carry this inten- 
tion. And if the grantee has performed all conditions 
precedent, and has not violated any of the conditions sub- 
sequent, then, all the right, title, and immunities bestowed 
bf the grant, vested, and continues vested in him; and — 
if the charter of pardon be construed agreeably to the laws 
of this State — in his heirs. • 

If this last conclusion is sound, it may be assumed — pro- 
vided the conditions subsequent, in the pardon, were affirma- 
tive conditions, and not personal and inseparable from the 
grantee — ^that had he died before complying with these con* 
ditions, his heirs could come in and comply ; premising, 
of course, that the forfeitures or confiscations imposed un- 
der the provisions of these statutes, extend beyond the life 
of the grantee. This question might arise under the Act of 
August, but not under the Act of July, unless personal es- 
^ateia included in the term "forfeiture" as understood in 
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the third section of the third ai^ticle of the Federal Consti- 
tution. And this proposition is eqnallj as applicable to per- 
sonal representatives as to heirs. Sir JEilward PhUUnCs case, 6 
Kep. 79 b. is in point : Sir Edward was outlawed at the snit of 
one R. after judgment, and before the general pardon of, 43 
Eliz.; and after the pardon Sir Edward died. The Court held, 
that his executors could avail themselves of the pardon, and 
have the benefit of it ; and this, too, whether executors or 
administrators were named in it or not. Citing Lord Mot- 
daunis case, Cro. Eliz., 294. 

A pardon is an act of mercy flowing from the fountain of 
bounty and grace ; its effect, when it is a full pardon, is 
to obliterate every stain which the law attached to the of- 
fender, to place him where he stood before he commit* 
ted the pardoned offense, and to free him from the penalties 
and forfeitures to which the law had subjected his person 
sM^d property.: — "to acquit him," says Sir William Bla<x- 
STOKB, "of all corporal penalties and forfeitures annexed to 
the offence for which he obtains his pardon." 4 Com. 402. 

" A pardon," says Lord Cokb, " is a work of mercy, 
whereby the King, eitlier before attainder, sentence or con- 
viction, or after, forgiveth any crime, offence, pooisiimeat, 
execution, right, title, debt or duty, temporal or ecclesiasti- 
cal : All that is forfeited to the King by any attainder, etc., 
he may restote by his charter." 3. Inst. .233d. 

The Eing v. OreenveU^ 12 Mod. 119. Motion to discharge 
Dr. Greenvelt, pro mold praxi. It was argued, that the 
King having granted the fines to the College, he could not 
by his pardon destroy his own grant ; and that the fines re- 
mained notwithstanding. * 

" But per Cdbiam, mriaUm : The penalty jw^ maid praaH^ 
is only a satisfaction to the public justice, and not to the 
party, who had his action on the case ; and that whenever » 
crime is pardoned, all the effects and consequences thereof 
are discharged; that when an Act of Parliament appoints a 
fine £or a public offenee, such fines^ of common rigbt^ belong 
to the King^ unless they are otherwise particularly disp<»ed )* 
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tbat the King \xj granting away his fines, does not extin- 
gnish hifi power of pardoning, for that would be an extin- 
^ishment of his prerogative by implication ; and the power 
of pardoning being inseparably annexed to the Crown, and 
not grantable over, the King therefore pardoning this of- 
fence, before the fine actually imposed, whereby an interest 
would have vested in the grantee, the offence was thereby 
gone, and the penalty pending thereon discharged." 

In ex parte Wells^ 18 How. 307, it was said by a distin- 
guished jurist — Mr. Justice Wayne — in pronouncing the 
opinion of the Court, that " when the words, to grant pardon, 
were used in the Constitution, they conveyed to the mind 
the authority as exercised by the English Crown, or by its rep- 
resentatives in the colonies. * * * We must, then, give 
the word the same meaning fts prevailed here and in Eng- 
land, at the time it found a place in the Constitution." 

Mr. Justice Field, in delivering the opinion of the Court, 
in ex parte Oarland^ 4 Wall. 333, said : *' A pardon reaches 
both the punishment prescribed tor the oflfence and the guilt 
of the offender ; and when the pardon is full, it releases the 
punishment and blots out of existence the guilt, so that in 
the eye of the law the offender is as innocent as if he had 
never committed the offence." 

Although laws are not framed on principles of compas- 
sion for guilt ; yet when Mercy, in her divine tenderness, 
bestows on the transgressor the boon of forgiveness, Justice 
will 'pause, and, forgetting the offence, bid the pardoned 
man go in peace. * 

JUDQMEKT. 

On hearing the above cause, and having inspected the 
charter of free and full pardon granted by the President of 
the United States, on December 11, 1865, (before any 
jadicial proceedings had been instituted in any Court for the 
ooDdenuiation of the property covered by the Information)* 
to Francis L. Cook, the claimant, and by him pleaded in- 
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bar of these proceedings, it is considered and adjudged hy 
the (yjurt here, th^t the said plea of the claimant be al- 
lowed, and that this cause be dismissed, and it is so ordered. 
The Court adjudges nothing furthei in the case. 
3d of April, 1868. 



John Scuddeb vs. Joseph A. Thomas. 

A noCeglren for the loto of Confedonte mone^ wai fllegal, wKhont coniidermtioo and 
void ; so, also, wm t note or dae blU given in renewal of such original note. 

In the Circuit Court at Savannah. April Term, 1 868. 

Assumpsit for the recovery of four thousand five hundred 
dollars, on a due bill, of which the following is a copy : 

" Btokb County, March 3, 1866.— Due John Scudder the 
sum of four thousand five hundred dollars, for value re- 
ceived, with interest from January llth, 1866. 

(Signed) « JOSEPH A, THOMAS." 

To the declaration defendant pleaded the general issue, 
and a special plea that the said due bill, or promissory note, 
was without consideration, inasmuch as it was given in set- 
tlement and renewal of a note, the consideration of which 
was the loan of Treasury notes issued by the so-called Con* 
federate States, which were issued contrary to law and were 
of no valne. 

To this plea, plaintiff replied that on the 16th of April, 
1868, defendant borrowed of him seven thousand five hun- 
dred dollars in Confederate Treasury notes, to secure the 
payment of which he gave his promissory note for said sum, 
with interest, and that at that time these Treasury notes 
were of great value. That on the 3d day of March, 1866, 
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plaintiff held the said note for seventy-five hundred dollars, 
and also a promissory note made by one Robert Thomas, for 
five hundred dollars, and that in compromise and in consid- 
eration of the surrender of these two notes, defendant gave 
his due bill or promissory note for forty-five hundred dol- 
lars, now sued on. 
To this replication defendant demurred. 

Ebbkine, J, — ^The promissory note given by the defendant 
to the plaintiff, April 16, 1862, for the loan of Treasury 
notes issued by the so-called Confederate States, was with 
out consideration and void, — the contract being illegal in its 
inception. And the due bill made March 3, 1866, and de- 
livered to the plaintiff in compromise and settlement of the 
original not«, and the further supposed consideration of the 
surreoder to the defendant of the note of Bobert Thomas, 
inherits the taint of the note of April, 1862, and is likewise 
invalid. For when a contract, in whole or in part only, grows 
immediately out of, and is connected with an illegal trans- 
action, notwithstanding it may be a now contract, it is 
equally contaminated. 

This case falls directly within the principle of Toler v. 
Armstrong^ 4 Wash. 296, and the case of M. U. MilneVj 
lately decided in the United States District Court, Northern 
District of Georgia. — ante p. 330. 

The demurrer must be sustained. Judgment, nil capiat, 

Ms. GtTEBARD, for plaintiff. 
Mb. Lloyd, for defendant. 
April 16, 1868. 
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WHh fliw •zoepUons, thie mattm b«lflogii3« to Mch Titt9 ara amof ed Alpli»beti' 
caUy. The chief exceptions are, Code^ Georgia B«pori9, and Statutet .... 0»n- 
tirtud. In these, the namerical order is otrntrTed. 

^T" When the dted page Is lower th^n 884, the decision is by the (Supreme Court of 
the State ; when higher, it Is by a Coort of the ITulted States. 



ABANDONMENT of right, allowed, 192. 

ABAT£lU[E!NT.-»Death of co-care^^or works no abatement of proceed- 
ing to probate a wUl, 102. Plea of non-Joinder allowed after one of 
the defendants in a joint action was stricken from the decluution by 
amendm^it, 67. 

ABOLITION.— See Emaws^tMrn. 

ABBENCB.— Ooatinuance for absence of party, held discretionary, 184. 

ACADEMY.— Oharter of, notyiolated by making a certain lease in this 
case, 47. 

ACCEPTANCE of assignm^t made in the absence of assignee, pre- 
sumed, 288. Aoeeptaace of pardon, said to be a confession of gnllt, 

ACOOMPLIGR— Act of« imputed to the prisoner, 247. 

ACCORD and Satis&ction, said not to result, technically, itom inTcst- 

^ ment in Confedeiute bonds by debtor, under creditor's order, 218. 
ACCOUNT between partners, taken at law, 91. 

ACTION.— Alien enemy's action (so held by the Judgment dismissing k) 
re-instated after the war, 45. 
Condition precedent to action, must be performed, 143. 
Creditor's action, in Equity, against the debtor of his debtor, 17(k 
Consolidation of actions, hot ordered where the effect would be to 

oust the Jurisdiction, 82. 
Election between joint and seyeral actions, 78. 
Illegal considerati<m will not support an action, S20, 830, 884. 
lodorser liable in the second instance, not suable with the maker,'142« 
ADMINISTRATOR.— Bond for titles, with purchase money paid, leaves 
no estate in the rendor upon whieh to administer, 68. 
Caveator (one of several) dying, lua administrator is not a necessary 

party, 102. 
Citation, not open to question in this ease on the appeal trial^ 243 { 
second citation held unnecessaqr, /^« 
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Administrat&r.^Qodey § 2461 : Selection of adminUtrator ky Tiext of kdn^ 
247. § 2464 : Letters to other than original appUeant, 246. 

Distribation made prematurely, and administrator held personally 
liable to oreditors, 95. 

Dower may be contested by the heirs, as jwell as by the administra- 
tor, 251. 

Emancipation, no excuse for administrator, in this case, 95. 

Husband, as wife's administrator, recovered, in ^this case, for a con- 
version before marriage, 40. 

Jurisdiction to grant letters on estate of non-resident who left no 
pioperty here, denied, 68. 

Kin having selected, under the Code, a p^^oper person to administer, 
the Ordinary had no discretion but to appoint, 243. 

Loss of property, without fault of administrator, not ordinarily to be 
borne by him, 95. 

Possession as administrator, distinguished from possession as hus- 
band, 192. 
. Sale of land by administrator wjpiout authority, and t)ill brought to 
cancel the deed, etc, 208. 
ADMIRALTY modes of trial, not applicable to Infbrmations iii rvnt, 

founded on certain seizures, 844. 

ADMISSION, by demurrer, of the facts chai^ in the biU, SOS. 

ADVANCES by trustee, said to be proper matter for reimbursement, 68* 

ADVBRSE posseesioB, not commenced by secret attornment, 189. No- 
tice by adverse possession, sufficient to amount to discoveiy of fraud, 
280-3. 

AFFID AyiT.-«-Blll supported by affidavtts, on question of iitfimction, 
218. Garnishment issuable after return term of Attachment, without 
new affidavit. 229. Illegality af&davit, held a remedy nnder Sta^ 
Ordinance of I860, 254 Mistake in affidavit, eorrectftbl« by ot::ier 
parts of the record, not suffered to prejudice, 8V9. fttay Ordlnanee 
of 1865 does not^require an affidavit from the plaintiff, 254. 

AFORESAID means, generally, next before, 180. 

ALIBI, not established in this case, 264-^ 

ALIEN enemy's suit (so held by the judgment diamiflsing it) relastated 
alter the war, 45. Sequestration of bis property, and hia inciHMci^ 
to prosecute actions mentioned, arguendo, 46. 

ALTERATION in writing, explained by parol, 184. Code, §3758, 
cited, 190. 

AMBIGITITY, explainable by parol,184. Code, §8724, dted, IM 
AMENDMENT.-^Act of 1853 : Pleading$ tmendahk at amg Btage, iTTO. 
Attaclmient amended so as to make it returnable to the County Court 

Instead of the Inferior 0«>urt, 156. 
Code, § 200: t 6: Anundinff powtri of aJd (kwrU^ 871. % 8058 : fhr^ 
nuU dtfeeti disregarded lb. § 8415 : Striking out a d^f^ndant^ 78* 
gg 8484-5: JitdgmmU$}MdexeeuiiontamMdMe,^Vil^. 
Execution set aside, and a new one issued^ 807, 
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Amendmtnt-^Jndgaxent in attachment amended, so as to change it from a 
general judgment to a special one against the property attached, 207. 
Plea of non-Joinder, allowed after amendment to declaration improp- 
erly striking a Joint defendant, 67. 
Process amended, changing the appearance Term, 269. 
Remu'ks concerning amendments, bnt nothing decided, 104. 
Second original and process issued by way of amendment^ 269. 
Usee, not introduced by amendment where the effect would be to 
defeat a right of set-off, 267. 
AMNESTT.—See Pardon, 

ANSWER.— Belief of defendant, said to be requirable by complainant, 
272-3. Denial of equity by answer— effect, 47, 218, 262, 261. 
Discovery waived or disclaimed, answer still requisite as pleading, 
114 ; but whether open to exception, not decided, lb. 
APPEAL, not allowed from Monthly Term of County Court, 231. Con- 
sent to appeal, with other facts, held to estop the party from denying 
certaixtpreliminary steps in the proceeding, 248. Writ of error does 
not lie pending appeal, 104 
APPEARANCE Term changed by amendment ; and service by second 
original, etc., effected, 269. Garnishment issued after appearance 
Term of attachment, 229. 
APPRENTICE.— Act of 1866, construed, 236. 

Colored chUd, held not subject to be bound out as an apprentice, in 
this case ; and the Ordinary's Judgment so disposing of him, held 
no bar to the father's clidm on EitbeM Corpus brought by the 
alleged master, 286. Slavery said to be extinct In reality, atod offi- 
cial toleration of its continuance disapproved, 287-8. 

ARBITRATION by illegal submission, and the award set aside on mo- 
tion, 173. Code, § 2826 : 8ubmi$non involnnn over $500, to he in tori- 
ting, 176. 

ARGUMENT, confined to the fiicts in evidence, 7. Opening and conclu- 
sion on motion to dissolve ii^ unction, given to defendant, 47. Sub- 
stantial defect, said to be open to attack in the argument of a special 
demurrer, 323. 

ARMY LINES. — Contract to remove negroes out of the lines of the 
United States Army, held illegal, 320. 

ASSAULT, (with intent to rape,) proved in this case, 263. 

Homicide not always reduced by first assault, 59. Penalty for assault 
with intent to murder, not excessive, 241. 

ASSETS (Equitable) reached by creditor in a direct proceeding, 170, 

ASSIGNMENT preferring certain creditors, held void here, though 
made in Tennessee, 177. Code, §1954, cited, 178. Acceptance of 
assignment presumed, 238. Party made a competent witness by as- 
signing his interest, etc., Jb. 

ATTACHMENT.— Amended by inserting* Courity instead of Inftrio¥, thus 
making the attachment returnable to the County Court, 156. Code, 
% 8190 : Condition of bond^ 230. § 8241 : Judgmtnt, how entered^ 208. 
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' Attachment^OBTnlahmieni issued after return Term of attachment, and 
without new afl^davit and bond, 229. Judgment amended, chan/^g it 
from a general one to a judgment against the property attached, 207. 

ATTAIND£R-*-Bills of attainder, said to be statutes enacted bj the ra- 
prone legislative power, pro re ncUa, inflicting capital penalties, €Z 
post facto^ without conviction in the regular course of administration 
through Courts of Justice, 308. They do not always designate by 
name the persons to be attainted, Ih. Examples of such bills, 298 
to 801. Bills of pains and penalties are of a kindred nature, 801-2-a. 

ATTEMPT to rape was proven, in this case, 263. An attempt to steal 
was not all, in this case, — ^the larceny was complete, 247. 

ATTORNEY AT LAW— Admission, suspension, and disbarment, said to 
be Judicial acts, not ministerial, 288 to 201. 
Argument of counsel, confined to the facts in evidence, 7. 
Forfeiture of right to practice, said not to result fr(Mn nonuser, 291. 
Mandamus to admit or restore, refused in Pennsylvania, 280-90. 
Oath prescribed by Act of Congress (January 24th, 18«5,) held un- 
constitutional as to certain Attorneys in the Federal Courts, 285. 
Oath prescribed by the laws of California, recited, 306. 
OfSk,e (public)— whether held by Attomey-at-law, as such, 287-8, 2WL. 
Omissions in Judge's charge, should be called to his attention by the 

counsel, 241. 
Opt'on as to taking or rejecting cases, 287. 
Right to practice, whether property or not, 292-3-4. 

ATTORNMENT (secret) does not inaugurate adverse possession, 139. 

AWARD— Indemnity to co-partner, required by the award in this case, 
118. Ii:\iunction granted against entering an award, 252. Judgment 
adopting an award, set a4de on motion because the submis^on in- 
volved over $500.00, and was not in writing, 178. Miftake was not 
in this award, 226. 

BAIL may be indemnified by mortgage, 180. Condition of the bond in 
criminal cases, lb. Sheriff may take the bond, lb. 

BAILEE — Possessory warrant against, by bailor, 108. 

BANK Notes issued by plaintiff, an incorporated Bank, deposited in Court 
by defendant, pending the action, and allowed as a set off, 267. Sev- 
eral actions brought simultaneously by same plaintiff, and order of 
consolidation reAised, 82. 

BANKRUPTCY— Debt made for Confederate money, rejected, 380. Re- 
hearing applied for and granted, 331. 

BARGAIN and Sale, not proved in this case, 02-4. 

BELIEF of party examined by his adversary «s a witness, held to be ev- 
idence, 271. Mention made of the rule in Equity, 272-8. 

BILL IN EQUITY— Affidavits read in support of injunction bill, 214 
Creditor's bill against the debtor of his debtor, 170. 
Demurrer admits the bill, 202. 

£> Ismlssed during the war, because complainant was an alien enemy, 
and re-instated after the war, 45. Dismissed, in this case. In addi- 
tion to dissolving injunction, 47. 
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BSUin IBjui^.-^KniMaiomaeu, denied, 906. 

Parties Include all penoos Interested, lb. 

Prayer may be general, 114. 
BILL OP EXCEPTIONS must plainly set tbrth the alleged error, 124. 
BILLS OP ATTAINDER, 298 to 803. 
BILLS OP CREDIT, defined, 380. Confederate Treasury notes were not 

such, lb. 

BDuLS OF PAINS AND PENALTIES, 801-3-8. 
BUND.— Bail bond in criminal case taken by Sheriff, i^nd the condition 
approved, 180. 
Code, § 8100: Condition of AUaehment bond,2ti0; § 3462: Condition 

<^ Oamiihrnent bondy lb. 
Garnishment after return Term of Attachment, without new bond, 

229. 
Titles, bond for, distinguished from conveyance, 190. Bond for titles, 
with purchase money paid, is a complete title, 68. Assignee of 
bond for titles, contracting to pay off balance of purchase money 
due original vendor, required to perform by decree in Equity, 258. 
Seperate estate in wife, secured by bond to trustee, 184. 

BRICKS made in partnership, 262. 

CANCELLATION of writings for fraud, etc., 208, 213. Cancellation of 

notes, suggested, 218 ; and said to be practicable at law, lb. Venue 

of bill for cancellation, 208. 

CAPTURE is a taking by military power, 844. 

CARRIER'S consent, as well as that of the consignee, is requisite to the 
stoppage of through freight short of its destination, without the pay- 
ment of fttll rates, 278. A carrier not a party to the contract, has no 
right to object to such stoppage ; and If he take the goods over his 
line contrary to the consignee's expressed wish, he is not entitled to 
compensation, lb, 

CASES cited from Georgia Reports. 

Albcrtaon vs. Halloway, X6, 877, 325 ; Aycock vs. Aven, QO, 
694, 158. 

B. Baily vs. Milner, QO, 330, 865 ; Barnes vs. Sbinholster, X4i 131, 

94 ; Butt vs. Maddox, 7, 499, 359. 

C. Choice vs. The Stote, 81« 424, 80; Clayton vs. 0*CoLner, QOt 

687, 193-9 ; Cohron vs. The State, SOi 700, 80. 

D. Davis vs. Anderson, X> 176, 858-9 ; Denson vs. Patton, XO* S77> 

190 ; Doonan vs. Mitchell, flIOt 479, 44. 

E. Eife vs. Cole, SSOt 1^7, 859 ; English vs. Register, 7> 887, 124, 140. 
P. Pain vs. (^arthright, 8, 6, 124 ; Pears vs. Brooks, X&, ll^i 100. 

6. Gibson vs. The State, 88> ^^ ^38 ; Gresbam vs. DeLaimy, 
442, 157-8. 

H. Henderson vs. Hackney, XSt ^^* 108 ; Hershfeld vs. Dexel, 

582, 179 ; Howell vs. PounUin, 8> 181> 8^^ ; Huff vs. McDonald, 
1, 131, 44. 
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Caset.—o. Jackson vs. Carswell) 84» ^79, 359 ; Jackson ts. Coggin, 

S30» 403, 43 ; Johnson yb. Brady, £i4i ^35, 191-2 ; Jobnsnn vs. 

Hines, BX, 728, 191. 
K. Keener ys. The State, 18. 230, 242. 
L. Lawson vs. Ounningham, SX> 454, 141. 
M. Mayor (The) vs. Hussey, BX. 80, 147 ; McDonald va. Kapler, X4s* 

89, 293; McDongald ts. Dougherty, XXt 588, 172; Mercer ?s. 

Mercer, XB, 421, 94 ; Morgan T& Morgan, XO> 300, 359. 
N. Neal vs. Kerrs, 4t, 169, 359. 
R Phillips vs. Lamar, Q^, 228, 14-15 ; Pitts vs. Bullard, B, 5, 63-5-«; 

Pitte vs. Hooper, XO, 445, 273 ; Potts vs. House, 0, 834, 108. 
B. Kagland vb. The Justices, XO, 66, 359 ; Revel vs. The Sute, BOi 

276, 59, 81 ; Robinson vs. Bank of Darien, X8r ^^7, 44 ; Robinson 

vs. The State, X. 672, 359. 
S. Sbands vs. Howell, Q8, 222, 67-71 ; Slaughter vs. Culpepper,'BO 

25, 127 ; Solomon vs. Sparks, B7> 389, 359 ; Stamper vs. Griffin, 
^ 312, 141; Stephens vs. Bell, 4, 819, 172; Swift vs. Swift, 
;. 145. 215. ,. 
T. Tyson vs. Yawn, XlS, 493, 185. 
V. VanDyke vs. Besser, 84s> 268, 174. 
W. Wellborn vs. Rogers,,B'4t, 579 to 581, 44 ; Winter vs. Garrard, 7, 

183, 359. 

CAUSE OF ACTION, though a tort, said to merge in the judgment, 
72-8. 

CAVEATOR'S representative, not a necessary party where some of his 
co-caveators survive, 102. 

CERTAINTY.— Bill of exceptions must set forth the errors, 124. De- 
murrer, special — ^requisite certainty, 323. Judgment set aside ibr 
uncertaiDty in the pleadings, 173. Plea in bar need be certain to a 
common intent only, 320-8. 

CERTIORARI. — County Judge's decision made at Chambers on posses- 
sory warrant, reviewed under 3l8t section of County Court Act« 265. 

CHALLENGE.— OucUlng laws of Alabama and Yirginia, cited, 304-5. 
Grand Jurors challenged in United States Court, 386. 

CHAMBERS.— Certiorari from County Jndge acting at Chamben, bow 
brought, 265. Decree at Chambers giving direction to Receiver, 183. 

CHARGE of Court not made requisite by the evidence, should not be 
given, 31, 241. Evidence warranted the charge in these cases, 60, 
247. Omissions in the charge should be called to the attention of the 
Court by counsel, 241. 

CHARTER of Academy was not violated by the making of a ceitatD 
lease in this case, 47. 

CHILDREN. — ^Bequest to mother and the chiUken of her body, creates a 
joint estate, not an estate tail, 40. Colored child, held illegally ap- 
prenticed by the Ordinary, and Habea* CorpfM by the alleged ouster 
defeated, 236. Exemption in behalf of children, not defeated bv 
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i Chddr«ny^tkiher*s mortgage, 180. FaUier, the executor, held to have com- 
mitted a fraud by concealiBg from his child, the legatee, its right to a 
legacy, 40. Furaitore allowed to both seta of children left by de- 
ceased; 124. 

CIBCITIT Court of the United Sutes, said not to be technically an In- 
ferior Comi, 889. Equitable power to erjo^ ^^ coUectioa of unau- 
thorised tax, 815. State may sue In this Court, i& State law regard- 
ed in it, 830-4, 841 

CmcUITT of action, avoided by biU in Equity, 201. 

CITATION, not questionable, in this ease, on trial of the appeal, 243. 
Administration granted to other than original applicant, without new 
citation, lb. 

OrrBO eaeaa ftom Georgia Report8.->8ee 0am eiUcL 
CITT.-^urisdiction over general Statutory oflbnces, denied, 145. 
CIVIL CASE.->Infl>nnation in rcm^ whether a civil case, 856-7. 
CODE OF GEORGIA.— Its comprehenslTen^BB, 86. 

Constmad or cited. Of* Sections numbered ae in first edition. 

% 8 : Constmction of certain words, 188. 

9: £0x2m^,179. 

200, ^ 8 : Power of every Court to make amendments, 271. 

887 : Bdlea of W. ft A. Raihroad, 108. 

1727 : Recording roliatary settlement, 102. 

1252, IT 8 : Promise to answer for another's debt, 280. 

1254 ! Assignment pretoring creditors, 178. 

2013 : Exemption from levy and sale, 184. 

2020: Exempt property free from incumbrance, 184. 

2054 : Liability of Raibroads, 107. 

2288 : Orsalion of separate estate in wife, 191. 

2429 : Devise of property subsequently acquired, 154. 

2461 : Administrator selected by next of kin, 247. 

24M : Grant of administration to other than the original applicant, 
2M. 

2847 : Fraud— Statute of limitations, 4a 

27V)2; Polipy of our law, to be observed, 17a 

2826 : SubmiSBion, when to be in writing, 178. 

2872 1 Ftand— Statute of limitotiODS, 48. 

2979, 2980: Liability of Rallzwids, 107. 

3008 : Contribution among joint trespaasors, 74. 

3014: Equity jurisdiction, '88, 261. 

8015 : Remedy at law in all cases. Moulding verdict and Judg- 
ment, 84-9, 261. 

3028 : Concurrent jurisdiction in Courts of Equity and of law, 261. 

3047» 8060 : Reforming writings in Equity, 179. 

3190: Condition of attachment bond, 23a 

3216 : Garnishment, to what Court returnable, 230. 

3241 : Judgment on attachmflnt, 208. 

3258 : Formal defects dinregarded, 271. 
24 
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Veniie of dyil cases, 146. 
§ 8817: Yemie bf acdons agtinfit RsUroads, 116. 

S866 : Making jmrtiea after death, 108. 

8877 : Proceeding agi^nat earriTing defendant, 108. 

8416 : Ammdment by itriklng a defendant, 78. 

3484 : Amendment of Judgments, 906. 

8424 : Amendment of execntkms, 908. 

8468 ; Oontlnnaikce for Proyldential absence, 190. 

8461-3: Garnishment j»tfiidfmtf0«jl#, 880. 

8471 : Time for Judgment against gandsihee, 980. 

8784 ? Parol evidence to explain ambigoitj, 190. 

8768 : Ezplidning alteration in writuig, 190. 

8785 : Witness made competent by deposittif money; ele.) 910. 

8908 : PsrUtlDD, 89.' 

8906 : PaitftioA-*diaorstiott of the Conrt, 84-90. 

4181 : Oonrt of Xqi^ty, always open, 216. 

4980: Ponishnent of morder-^rseomifteiMlation of Jiuy, 0. - 

4880 : Homicide— self-defence, 840. 

4410^11 : Forcible entiy and detainer, 100. 

4660 : Poaishment goTemed by oontemporai^ ia w, 395. 

4714-18: Punishment of colored perums, 686^ 

4724: Tribunal for trial of colored persons, 296. 

4787 : Certiorari on trial of colored persons, 995. 
CODICIL, 1b, generally, a re-publicaUon of the wUl, and lands scqulitit 

up to the date of tlie codicil may thus pass,- lOL 
C0MMI8SI0N M£RCHA^T.-8ee Fxetar, Oayntge. 
COMPROMISE between caveator and propounder, luehl rs^tA agtinM 

creditors, 192 ; and thilts taken by caveator's wife, /6. 
CONCEALMENT by Ikther, the executor, from child,. the legatw, of 
right to legacy, held a fraud and a reply to the Statute of limitatioDfi. 
40. InsolTcncy concealed, 198». Knowledge of gold. miii«i 21& 
CONCLUSION in argument of motion to dissolve iiijuaction, belongs to 
the defendant, 47. 

CONDITION.-^Action delayed till condition precedent perftimed, 148. 
* Bail bond in criminal case, held to have t vaUd coodkioB, 180. 
Injunction dissolved on condition of giving bond of indemnity, ll''^. 
Pardon granted on condition, 860-1. 

CONPEDERATE MONET.^ Bankruptcy C^urt rejects debts made for 

this money, 880. 
BQls of credit distbiguished from U, Tb. 
CoUecticm hi it made by ftctof , 21. 
Contracts rB^>ectidg, iee 20, 117, 124, 820, 830, 364. ' 
Illegality of it affirmed, and a note given therelbr pronouaced voiti, 

880-^864; renewal note also void, lb. 
Investment in Conftderate bonds, by credRor^s order, 210. 
Scaling Ordinance pf 1866, held constitutional, SO, 194. Jury have a 

wide discretion under the ordinance, 119 ; not uiOlmited, howerer, 

26. They may consider the value at nnf/ Hme^ Itl See 127. 
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Om^tdtraU MMt^r^TeoidMr by^fiielor, Btibseqiieiii defiorit in bank m his 
own name, sndloas by depreciation, 8. Trader bj debtor^ subee- 
qoent dqxMit in bis own sal^e, and loes by depf«eiatioii, (no direct 
•dedri0n)14a 

United States Court will not^upon a^ contract payable in tbia, render a 
Judgment foe money, 890. 
CONFEDERATE STATES.— Sequestration of property by, mentioned, 

OONHSCATIOK Acts of ODngresi (Angost, 1861, and July, 1862,) con- 
stmed, and fb'il pardon beld to be « bar to c ondemnation, 844. 

OOKSBKT.— Appeid by oonaent, and otber ftcts, beld to estop from de> 
nial of proper (eitatloB, etc.» 948. Depart ur e| !i h>m contract disal- 
lowed, without mutual eonaent, 273. E?idence in bielialf pf accuaedi 
not to be heard by Grand Juiy» ef en with conaenl of prosecuting 
. Attorney, 887. Facta submitted to Judge by o^nsent^ and writ of 
«rror en hia decision, 274. Joiy disp eos e d wiUa^ consent in United 
States Court, 364. Separation of husband and ^wife by consent, and 
subsequent adyances by the husband, 60. 

CONSIDERATION.— Failure of, $te that Title. lU^gi^ oonsideration^ 
820-8, 880, 861 Lease and certain ooDateml stipuiatioos, held to 
rest, on suftciextt oonsideratlon, 47. Notes given for the hire of 
slayes considered, 820. Retaining considation-^effect in Equity, 
218. 
COif SOLID ATION of Actions, not ordered where the result would be 

fatal to the juilsdicti<»H 82. 
CONSTITUTIONALITY of Statutes, not to be quesUoned unless una* 

▼oidable, 124, 257. 
CONSTITUTION of the Uaited States— Bills of aUainder, 802. 

BiUs of csedit, 880. 

Me pott faOB laws, 804. 

Impairing contracts, 26, 124 ; ^Str 267-^. 

Judicial p6wer of the United States, where deposited, 280. 

Oath of JLttomeys in Act of Congress, (January 24th, 1866,) held un- 
constitatlooal aa to ctftain Attorneys, 285 

Offioen of the United States, not to be membem of OoBgress, 288. 

Oidinanoe of 1865, on the subject of contracts^ la constitutional, 
26,124. 

Pardoning power, 205. 

Process ot law— security of prc^terty, etc., 204, 804. 

'VTitnett against sell^-«elf accusation. 804-0-14. 

CONSTITUTION of Oeorgia.^-JoiBland serernl piomHMon, may be sued 

in the coun^r iiiiere either resides, 260. 
OON6TRUCTX0N.^Particukr instruments constroeii-Hwe itMe, C<»Mr 

Ittlum, €9iiltriul^ CmsQMUUM, Xmms, (MthofMWS, ilm)l, AH- 

Bai in equity dismissed, where construction of writing upon which 
• • H depended was ^iear, 47. 
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€bgy«riMtioiv--CoA6, g 6 : Oi>nHrucU0» ^ eefidMi mof^ 188. 
Gostozt vqgirdad, 180. 
1BqiiiUbl« eoBflnietioB, 954, 997. 5»a4<M. 
Intent preyaila, eren in pemd Statater, 844 ; collected firam tbe whole 

inetnun«it» 819 ; it i»eTafli in Equltj^lOO. 
Law (old) conitraed in the light of new deeirtoni* 9Q8l 
Pnta aU taken tofother, 16L 
Pleai are no aid to one another in cr>natraction; each is eewtraed 

separatel? and iadqmidently, 899-8-0. 
Reaeon and flpMt fbUowed, 984 /Stt997. 
Words of a Statute oonetraod in theeenie geoeviUy aUached tothn 

hy those for whom the law was made, 819— in the natnal and oh- 

▼ions sense, Ih. 

COiniNUAKOS, discretionary, even whei« party absent in samtazy sv- 
Tice,184. Code, S 8488 : /VoiAIMM a5MM <Er |NW^, 190L lajnac- 
tion bQl imperf(»ot, and oontlnnanee granted to gite ttme ftr com- 
pleting it and haring the suit enjoined, 148. 

CONTRACT.— Assignments preferring crediton, 177. 
Bills of credit, 880. 
Code,g9: Ux iod, etc., 179. ((1954: AmgnmitU9, 17a §2703: 

Muy of th$ law TtgardBi, 179. §^ 8047-«>: R^hrminf in Sfid^ 

179, • 
Confederate money contracts, m 26, 117, 194, 320, 380, 904. 
Consent of both parties zeqoisite, to Jostlfy a departure fWnn, 97S. 
Consideration retained by wife after corerture ended, 818. 
Conreyanoe ^eUnguished from agreement to comry, 190. 
Courts do not make contracts for parties, 177. 
Damages for breach, stipulated, 226. 
Dower rellnqaished by contract of wife with husband, 919. 
Evidence— rules changed by Scaling Ordinance, 98. 
Freight contract^lAfYni^A freight, 278. 
Hiring negroes was not, per «f, illegal in Jannaty, 1884, 8S8-7. 
Illegal contract— «ee lIUgaHltif. 

Impairment, not worked by the Scaling Ordinance of 1885, 98, 19i 
Implied (for use and occnpotlon) (Wnn title in pMnttfTand ooeapstieQ 

by defendant, 99. 
Joiy cannot make nor modify contracts, 26. 
Ln hoi governs, ordinarily, 179, 890-4. 
Parol for the sale of land, or to answer for another's debt, 898. 
Parties, only, are entitled to insist npon the beneftts, 8^ 
Pactnenhip eraated, in this emt, 984. 
Performance enforced In Skfoity, 968; can be tnalsted on by a party 

only, 97a 
Policy of the State not to be violated. 177 ; nor of 4he Uait»I 

States, 890. . 
Piioe Used by contract in this caae^ 81. 
Porchaser of property under jadgnlent lieu, who ooDteaets to pay oA 

the Judgment, wiH not be aided to beeak ^is oontmol, 119. 
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CbM*«Bt--»SB(bnBiiig deiftracti in Bqtdtjr, 177. 
Hmrtari on fyr fraud, etc.» 199>»a0O, gl8L 
State said not to be affected by the undertaking of an nnirj^lng Gov- 

anuneut, 88D. 
Storage ntes not to be adviiuiced by pnblicliotlce, etmttaiy to nsiiage, 

etc., loa 
Time wiis of the easence in thia case, 220. 
Yoid contracts, 820, 880, 864. 

CONTRIBUTION among Joint treaqMners. Code, % 8006, cited, 74. 

OONV19NTION of 1885, whether inreited with leglalatl:?e power, not de- 
cided ,88. 

CONVEBSION, by nae after tender, 20. Emancipation after amrexOxm 
bf fliaTCS, 4a--4, 188. Levy and aale, held a coBTemtpn, 188. Wife's 
property converted before marriage, and recovery had by hdriMnd aa 
her adminlatrator, 40. 

CONVEYANCES Construed.— Contract to convey diatlngiiiahed from 
eonv^yavce, 190. Estate tail not created, 40. Leaae held valid, and 
no ittftingementof a certain deed or of c^lain covenanta, 47. 
iifbeatate not enlarged, 88. Landa acquired after date <^ will, paaaed 
by re-publication through the Codicil, 181. Remainder, not surren- 
dered in thia case, 05. Separate estate in wife created, 184. 

COPARTN£R*-See I^uiMnkip. 

CO^T of Execution, etc., tiie beat and the requisite evidence, 71. 

COBPQRATION.— Crediton of corporation, allowed to sue its debtors, 
when, 170. Dcnor^s will, as to the uae of the property, not violated 
in thia caae, 47. Leaae by SummerviUe Academy to Commiarioners 
df SummervQle, held valid, lb. State not included in the term 
** C(»poration,*' aa uaed in certahi revenue Acta, 815. Venue of ac- 
tiona againat Railroad Company, 144. 

COSTS deposited to make party competent as a witneaa, 988. See 84 
«&, 218. 

COTTON.— 'Poeaesaory warrant for cotton, involving rates of storage, 
etc, 108. 

COIJN6SIi.--See Attorney. 

COUNTT.*--Equity cause, brought in county of defendant's residence, 
208. Sure^ and prhidpal sued in surety's county, 27L Tres^ 
paaa quart daiuum frtffity brought in defendant's county, 144. 

COUNTT COURT, held to have jvlsdlction, and conaolidation of aaveral 
actiona, whereby the Juriadiction would have been ousted, refhaed, 82 
Appeal ihom monihly Tenn» diaallowed, 281. Attachment amended, 
maUnf it letomable to the County Court inatead of the Inferior 
Court, 158. Certioraii ih>m Judge'a dedaion at Chambera, on poa* 
aeaaory warrant, ia had under tiM SlstSection of the Act 285. Jurto* 
.. diotioii over larceny l^ cc^red pemoDB, committed prior to the Act 
of JCaich,1888, denied, 282. 

COintT.^Soe OkwH^ UmffUy^ IMn$^ Iitferiot, St^pwhr^ia^pnm Oowrt 
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Omrt-^DepoBii of bank bills to Cmiti, and tfie mme aSofred «§»«*«!; 
267. Coet deposited to make witneM compete&t, S3a AttAffOmn i 
filedibreaiiie purpose, /&^ 
Ministerial and Judicial acta of a Court, distinguished, 388 U> jNll. 
State laws, regarded In United States Ocnxtt, 890-4, 844. 
" Term " and '< Court " distinguished, 280. 
COYENAirr, not broken by terras of later cefveilA&t, 47. 
CRBDIT, bUls of— See Bitti qf Ondit. 
CREDIT OF WITNESS, to be eathnated hy the jmy, 7S. 
CREDITOR— Asalgnment pKsfhrring certain crediti»s, held ipoU, 177. 
Bill bj creditor against his debtor's debtor, 170. I^uncUoB agatec 
ereditor, refhsed hi this case, U9. Jndgmenl creditor, in codBpcCitte 
with dofwi ;Sdi purchaser, 202. Pnichaaer, held not to be tniitoe fer 
creditor in this case, 186L 
CRIMINAL LAW.— Accomplice's act imputed to prisoner, 247. 
Alibi not proren in tills case, 204-4. 
Assault on slayer does not always reduce the homteldiB below wmr^ 

der, SO. Assault with intent to rape, proved in thia cue, 268. 
Bail may be indemnified b|y mortgage, 18a Sheriff amy tak» baB, 

lb, Conditien of this bond, hdd vatfd, JftL 
Challenge of juron in United States Courts, 880-7. 
City cannot punish general Statutory offimcea, 145. 
Code, § 4220, IT : I^uMmMt^murdli r r Mo m m endadft n qfjmrp, 0^ 
g 4280 :ifi»mMI«--40(rHHr«iMc, 248* fiS 44U0-11 ; i^brsM aNfty «Mr 
. iMo^/wr, 100. %455Q: Pu$ii$hminU go0trnedbif emtmp&ranflmy 

225. §g 4714^18, 4724-7 : iVwM ^ <»i0r, J& ' 

County Court has no Jurisdiction over larceny committed by p^iro 

prior to Act of March, 1866, 282. 
Declarations of accused may be disbelieved by the Jury, 60-1-2. 
Discretion as to punishment, not controlled In this esse, 241. 
Evidence sufficient, 54, 75, 100, 158, 247, 268. 
JSx poriJiiOo laws, 806-10-12. 
Force, or necessity, as an excuse for crime, 311. 
Forcible entry sad detainer prored in this case, 100. 
Grand Jurors challenged in United Stetes Court, 887. 
Homicide prepumed malicious, 60, 75. Charge of the Court need not 

refer to more of the law than is made applicable by the Ihcta, 241. 

(See Murdir.) 
Horse stealing proved in this case, 247. 
Imprisonment till bafl given to Sheriff, 180. 
Indictment quashed for objection apparent on the fiuse, 224, 981 
Infbrmatlon m rem to enforce forfeiture-^whether a criminal case, 

866-7. 

» 

Intent to rape, sotidently proven, 268. 

Jurisdiction, not questioned too late, in this eaae, 441. Ghaoge of 

tribunals, m 224, 282. Munidpal Jurisdiction over general Ststo* 

• tofjf oiences, denied, 146u (See Om$^ CbuH idx»v6, and 

Oowri below.) 
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Zaui — J1117 are Judges of law and fact, 7^ Recommenda/tton 

as to ponishment for murder, 5. Challenge and oath in United 

States CourU, 830. 
I^tcenj, by persons of color prior to Act of March, 1866, not pnn- 

iahitble under that Act, 234, 233. Proved in this case—the taking 

was complete, 247. 
Halice presumed from tlie act of killing, 60, 75. It need not exist 

prior to the act, 54. 
Xurder proved in these cases, 54, 75, 158. Kecommendation of Jury 

as to punishment, 5. 
Ifegroefr— their change of relation to penal laws, 148, 224, 839. 
New trial, refliaed unless yerdlct clearly wrong, 54, 75. 
Oath of loyal conduct prescribed to Jurors in United States Courts, 

886. 
Offence punishable by State law, not to be punished also under City 

ordinance, 145. 
Feaal Statutes, 804, 855-41. 
ProTo<!ation, in homicide, considered, 59, 81. 
Punishment, not excessive in this case, 241. Under repealed law, 148, 

884, 238. Recommendation of Jury as to punishment of murder, 5. 
Rape— intent sufficiently proven, 263. 
Retro-acfion of laws, not permitted as to penalty, 808-10-12. 
Spirituous liquors fhmished to colored soldiers in January, 1866— case 

of, 145. 
Superior Court has no Jurisdiction over larceny teom the house com- 
mitted by negro prior to Act of March, 1866, 224. 
Trap set, and thief caught, 347. 

CURRENCY.— See Confederate Money. 

CUSTOMARY storage not to be increased by public notice contrary to 
usage, 108. 

DAMAGES liquidated by stipulation,»in this case, and recovery had on 
proof of actual damage to the same amount, 226. 

DEATH of Joint caveator need not delay a trial as to the survivors, 102. 

DEBT of record, defined, 72. 

DXOKIT in sale of insolvent note, 198. 

DECLARATION.— (See AmeTidmni.) Formal defects disregarded, 
Code, § 8258, cited. 271. 

DECLARATIONS of prisoner may be disbelieved by Jury, 60-1-2. 

DECREE at Chambers, givhig direction to Receiver, 188. 

DEED.— Cancelation in Equity, 208, 218. 

DEFENCE. — Continuance granted, at law, to ^ve time to make equita- 
ble defisnce available, 148. State law applied to defence in United 
States Court, 320-4. 

DEI^NDANT.— Certamty requisite as to who are defendanta, 178* Bar- 
viriiig defendants, proceeded against without maldng representative 
of deceased co-defendant a party. (Code, % 8877,) 108 ; or party madei 
al plaiatirs <^lion, (Code» g 8895J lb. 
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PBLAY to challenge Grand Juron, excoaed, iO/t, Objection ta jarln- 

dic^n, not lost by delay in this caae> 145. 
DELIVERY of slayes, oonBommated gift without writing, SOO. 
DEMUBKER, admita the bill, 2(». 

General demurrer— Brief form suggested, 822. Office of, staled, /^. 

Judgment overruling demnzrer to plea in bar, is I9U eapiai^ tt<^-30. 

Special demurrer— Certainty and particularity requisite^ 88S. Ihi- 

plicity is matter for, 920^ Formal defeets in plea must be pointed 

out by, 820-8. Substantial detects may be attacked, in aigomeiit, 

888. OiBpe of special demurrer, stated, 828. 

DEPOSIT.— Costs deposited to make party competent as a witness, 3W. 

Tender and deposit of currencyi 8, 267. 
DEPRECIATION, after tender, 18, 149; after [premature distribatlon hy 

administrator, 85. 
DESCRIPTION of foreign judgment, as to the defendants, must be ac- 
curate, 66. 
DEVISE of after-acquired Und, (Code, § 2428,) 154 
DILIGENCE, of &ctor, as to fUnds collected, held sufficient, a Ix^Ufio- 

tion applied fbr with sufficient diligence, 150. 
DISCOVERY.^Answer requisite as pleading, though diacoTeiy be 

waived, 114 Belief, said to be requh^ble when discovery is prayed 

fbr, 272-3. 

DISCRETION.— Continuance, held sul^ect to discretion, thon^ par^ 
absent in militaiy servioe, 184 Control declined by Supieme Cotvt* 
there being no abuse, 218, 216, 241, 262 ; exception when the qocs* 
tion is one of construction, merely, 47. Injunction held subject lo, 
{$€€ 47) 218, 216, 252. Jury's discretion, under Ordinance of 1865» in 
adjusting war contracts, 26, 118-19. Partition subject to diacraliaiii» 
84 Prooeedhigs moulded at discretion, 84^ 218. PunishfiieBt left to, 
241. Supreme Court's discretion, exercised, 47, 81, 188L 

DISMISSAL.— Bill dismissed, in this case, in addition to dissolving ia* 
Junctioii, 47. Reinstatement, after the war, of bill dismlsied bacsw— 
complainant was an alien enemy, 45. Wjit of error diamiasediM* 
cause ai^Mal was pending, 104 

DISSENTING opinion of Harria, J., in Andey vs. Ander$on, 11 

DISTRIBUTION, made prematurely, and administrator held Bi^ to 
creditor, 95. Share of femt covert secured to her by compiovuM^ 
and settled upon her, 184. 

DISTRICT Court of the United State*, said not to be, tedmica^yr «a 
Inferior Court, 288. Laws of the State Mgarded therein, 880^ MA. . 

DONOR'S will, as to the use of the property, not violated in thia epi^lSf. ' 

DOWER is favored by the law, yet a *celinqukhment exQCUted ta^ttg 
coverture, fbr a fkir consideration, and the consideration re(aii64 
after coverture, will be enfinrced in Equity, 218. Act of 1808 afitfws 
the heirs, or any others interested, to traverse return of caaaaMkOBh 
ers, 251. 

DUEL oaths of Alabama and Vifglttia, redtad, 804-4. *' * 
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BUFLIGITT THiatet « plea, but to matter for special demurrer €aiXy% 
wbloh mwt point out, sp^^^cally, wherein the dnplteftr coiuiBts, 

ELECTION between Joint and several action for trespass, 78. 

EMANCIPATIOK.— Administrator, not relieved bj emaacipalion in 
this case, 95. Oooveivioa before emancipation, in these caaea, 4JM, 
186. Hiring after emancipation proclamation, 890-7. lllegaMty of 
contnMSt to obetmct ematicipation by removing negroes out ol the 
Imea of the United States Army, 320-7-8-9. Penal laws, inihMaced 
by emandpation, 148. See 224, 283. Reality (^ emandpatioB aeeert- 
ed, aignendo^ and any evasion of it disapproved, 287-6. 

&MFL0Y£*S widow is not entitled to recover for his death, unless it 

oeconed without his fhnlt, 108. 
EQUITY.— Affidavits read in support of bill for injonction, 214. 

Alien enemy's bill (so deemed at the time) dismissed daring the war, 

and reinatated after it, 45. 
Aiiawar feqviaite, though discovery waived, 114; but whether open 

to ezoepHoos, not decided, lb. 
CaocellatioB of deeds demanded, 206, 213 ; of notes, suggested, 218. 
Chambera— Decree at, giving direction to receiver, 183. 
Circuit Court of the United States, as a Court of Equity, 315. 
Circuity of action avoided. 261 . 
Code, §8014 : Juriadieiion, 88, 261. § 3015 : Jurisdiction not 4Jfdume, 

80, 861. § 8038: Conenrrent JurisdietioTi, 261. % 4181: Ckmrt 

aiwa^ op€n, 215. 
Continuance granted at law, to give time for making equitable de- 

fienoe available by injunction, etc., 14a 
Q>unty hi wfaidi causes are to be brought, 208. 
Credltor'B blU against the debtor of his debtor, 170. 
Demurrer admits the bill, 202. 

Discovery, waived, 114. Belief said to be requimble, 978. 
Diacretioa as to ix^unction, 47, 318, 316, 383. 
Dteniaaing bill, on dissolving ix^unction, 47. 
Dower barred, in Equity, by relinquiefament during coTerttxre, and 

retainiag consideration afterwards, 218. 
Exhaustion of legal remedy before resort to Equity, 170. 
Fraud-^^wiceUation for, demanded, 308, 318. Limitation stops till 

firaud dlsoovered, 40, 380. 
Indemnity against partnership debte, required, 113. 
Intent executed by Equity, 100. 
If^unotion— 5m that Title. 
Juxiadictiott is in no case exclusive, 84«0; ia not ousted in these 

cases by remedy at law, 316, 261 ; in what county exercised, 308. 
Mftxfm fhat he who seeka, must do. eqtdty, 338. 
Mnltilhriousnesa denied, in this case, 308. 
Notice by U9 p^ndmB, 318. 
Fartiea, to embfmce all persoina interested, 308< 
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. JSX?«<2|y.--Fl6% if jiaiNue, most b^ CtfUdftptas iorfemiM, 

U. Otbofl aHowad to suuid for ail ftOftWer, on beliig tvotn to, J^. 
Prayer, though general, relief will be apedile and ap|»toprlale, 114 
Receiver directed, at C%amben, to aorreiider wumpUA proporty, 188.. 
IMinqiiig writing, 177. 

Remedy at law, held not to oust Squity in theae caaee, 1M, Ml. 
Refldndtng contmcta, SlU. .Be* 908. 

Roto to forodoie pravlgage, aaid to be a Mibatitattte piooeaiiing io 
Sqnity, 378. 

Spodflc perfbrmanoe coerced; 2iS. 

Swearing off the eqaitf— eflbct on iB^ndftona, 918, 968, 969. 

Tax coUeetion ei^oiaed, 47, 810. 

Trust executed by Equity, 184. Troetee eharged with fiandideait 

sale, 98a' 
Yenoe <^ Sqnity cauaea, 906. 
SREtORS must be plainly aet forth in bill of exeeptima, 194 
BSTATS.-^oint estate, (not an estate tail,) created by beqneal to inoCh«r 
and the children of her body, 40. Life estate not entorgod b/ this 
deed^ 85. Remainder not snncndered by it, /& Sepanrte estate in 
wifo created, 184 
ESTOPPEL l^ coitaenting to the appeal, etc., 843. 
EVIDBkCB-^AdmissibiUty decided, 271. 
Alibi not proved, 984-^. 

Aipuienl of conasei confined to fiusts io evidence, 7; 
Bargain and sale not proved, 99-4 
BeKef of party introduced by his advcnaty, 971. 
Change in mleiB by Scaling Ordinance of 1866, 96. 
Charge of Court not made applicabla by the evidence, noed not be 

given, 81, 941. bhai^ge was wairanted by the evidence in Ikise 

cases, 60, 947. 
Copy of esecution, etc., said to be the best evideiice, 71. 
OredibUity of witness is for tfae JU17, 7{f. 
GMnd Jury not allowed to hear dofeodaat^B evidence^ 887. 
I«solven49-^-evMBnoe 0^ 188. 
Intent to rape, proved, 963. 
Larceoy proved, 947. 
Murder piovjsd, 54, 76, 168. 
New trial granted on the evidence, 96 ; refused on it, 81,. 64, liOO, 947, 

168,968. 
Opinion (belief) of party, drawn out Iqt his advmaiy, 97t 
Parol evidence, 71, 184 
Snffideiwy Aot a qnastion in the SopKome Court, onlsss paaa^ vfioa 

below, 941. 
Verdict, contrary to tlia evidflnce in this case, 96| not so in thase 

cases, 81, 64, 100, 947, 168, 968. 
Work and labor sufficiently proven to prevant nonsoit, t$^ 
SZCSPnOKS to amwari wbm disoovny wait«4^-^ 4aG4s^ 134 
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fiXOUBS.r^dmiiikln((or wbo had distriirated the estate prawtuefy, 
aot ezcQsed bjr loeses of the war, 95. Dekj to cbaUeage grand 
Juron, excused, 837. Force, as an excuse for crime, 811. 

EXECUTION, on a foreign Judgment, required to be exemplified with 
the record, 66. Copy said to be best 6yidence, 71. ExeoDtkn set 
aside and new one issued, 207. Code, % 8426 : Amendmmi, 208. 

EXECUTOR, held to haye committed a fraud by concealing legatee's 
right; and the Statute of limitationB stopped till the right was dit- 
eovered, 48. 

EXBICPLIFICATION of foreign Judgment should hidude the execution, 
etc., 66. Variance, held sufficient to exclude the exemplification as 
eridenoe, J&. 

EXEMPTION, not defeated by mortgage, 180. Code, g§ 2018, 2020, 
dted, 184. Receiver directed by decree at Chambers to surrender ex- 
empt property, 188. ^ 

EX POST FACTO Law, said to be one which renders an act punishable 
Ib ft mamier la which U was not poniahaUe when It was oomttHtad, 
SID'-a retKoactiye penal or criminal law, and no othtt, lb. Dtooos- 
aion aa to the oath prescribed to Attorneys bj the Act of CongrBse, 
January 24th, 1865, 804 to 814. 

FA0TOK8 diligence as to fbnds collected, 8. Tender of currency by 
ftctor, subsequent deposit of the same in bank, to his. own credit, 
and loss by depreciation, lb. (See Storage,) «t 

FACTS referred to Judge, by consent, and writ of error on his decision, 
274. 

FAILURE of Consideration.— Facts in this case, with respect to hire of 
negroes, did not constitute a failure, 820-6-7. Sealed note is open> in 
United States Court, to plea of dther total or partial fliilure, 820-4r4MI. 

FAMILY, entitled to flimitufe, etc., 124. Stalutoiy exemption tn behalf 
of, not defeated by mortgage, 180. 

FAULT of Railroad employ^ bazs recovery by hia widow, 106. 

FBBOB COYERT.--Contract with husband, enforced in Squhy, 2I& 

Property of, oonTerted before marriage, and recovery had hy hasbaad 

aa administrator, 40. Separate eetate in, 184< , 
FORCffli, aa an excuse for crime, mentioiied, 811. 
FORCIBLE entry aad^letainer proved, 100. 
FOREIGN CONTRACTS are governed generaUy by ^ hei, but if hi- 

Umded to have eflbct here, muafc conform to our law, 17& 
FOREIGN JUDGMENT should be oonectly described, the execntiont 

etc, iboald be eiiatplifled with it, and If against several defondaaU 

jointly, they should be sued upon it Jointly, 66-7. 
FOREIGN LAW governs, generally, contracts made abroad, 179 ; but is 

not enforoed here if violative of our poMey, /(. 
FOBFEITURlL^Atftoraey'srig^topraolioe,saldiiotlobe forfeited 1^ 

aoonser,20t OonfisoaitioB Acts of Oongrass, considered, 844. Modes 

of forfoltitie, 224. Patdoii,84A 
FORM for general demurrer, suggested, 822. 
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FORMAL Ofc!}edtioaB.-^I>ifli^gaided in declftntioii-Ooie, % WM^ J^M, 
271. Special doDTRTer to pies Ibr, held reqnlalte in Uniled SiMn 

Court. 820-a 

FORMER recovery on garnishment, 278. 
FRAUD.— CanceUation of deed for. 208, 213, 

Ck)ncealmeQt of right, 40 ; of insolvency, 193 ; of gold nuxM, 212, 
Injanction to restrain debtor &om malUag fraadolent aale, gfinted 

and diflsolved, 252. 
Limitation Act checked till fraud discovered, 40. 
^lisrepresentation, a9 to solvency, 193 ; as to title, 280 ; none shown 

in this case, 81. 
Rescission for firaud, 213; see 208. 
Statute of frauds, 23a 

FREE Persons of Color, wheUier no longer a class since eoiaadpalifln, 

14a (For other polste tee i%m««^O0to^.) 

FRSMHT, not ooltoctabto on goods caiHed in spileof owno't uHfl fl toi , 
278. fUght to flU^lATM^ freight abort of orlguMddflrtiii«liaa»iiL 

FURNITURE, aMowed to each set of children where two seta were Wl 
by deceased, 124. 

GARNlSHMBKT.--Code, § 3215: RettimabU to wAol Gwrf, 23a g 
3461-2 : Pendente UU, lb. § 3471 : Judgment, wlieh rmd^si, 11. Mis- 
take in answer, %ot allowed to work pr^udice, 279. Payment of 
note after it was sold under garnishment upon the holder, where the 
maker, also, was gamisheed, 278. Summons issued aftet return 
Term of Attachment and without new affidavit and bond, 229. 

GEORGIA Reports Cited.— (For names of the cases, see Cmu Cikd.) 
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GIFT.— Parol gift of slavee, biading after Mtvety, 209i Ptadrnplkm of 
gift wha« sUve wiait hoQM with a daiigMer on bar niaiilige> i% 

GOTBRKMBNT (oonstilatioiial) said to have been o^othrowtibf 
eion,etc.,880; and usurping govenuMat OMid not pMge the f 
Ote State, i5. 
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•GIUND JURY.^CaMUcDgt anoired in United StateB Court, 887 ; who hns 
tlie light, lb; time ibr ll» ezordae, /6; cIi0poflltlQa of the challenge 
withOQl twoni eriden^, Jd ; eauoes of chalieage tmder Act of Con- 
grees, June 17th» 1865, 880. Evidence in b^ialf (^ ttie accused, not 
to be heatd by the Qnod Jnry, eten wilh ooment of the proseenting 
Attorney, 887. 

HABSA8 CORPUS, not effectual hi passing from the ftther to the alleged 
BHMler, the cnalod jr of m ocrfored ehild iflegally apprenticed by the 
Ordinal^, 888. 

H£IIU», may eooteet ^e amignment tt dower, 881. 

HIRE of coaTerted property, recoreeed, wtth Menst, 40. Conrideration 
of note gitea Ibr the hire of Mgroes, ia not shoim by the plea hi this 
case to haftlldlH 9»^1, 

HIRXNQ of wgtom In Geoegia, hi lanaaiy, 1884, was not, ^ st, illegal, 
820-^7; bat it became so by a stipulation hi the oeatrset, that the hirer 
flhoidd rsncfe them from within tiie Uses of the UnHed SMea Army, 
to obetruct their freedom, 88^7'*9-8. 

HOMICID£.»Chaige on the whole law o( la not esssatial, 841. • Pre- 
smnpHon of maiioe, 80, 70. Pvofotetion, considered, 88, 81. 

HORSE^STEALINO proved, 247. 

HUSBAKD.— Action by him, as wife^s admSnlstrator, on a conTenion of 
her property before mairiage, 40. Compromise by whieh wUb^s estate 
was prerented from testing hi him, 182. Contract with wife for sur- 
render of her right of dower, 218. Incumbrance created by hhn, not al- 
lowed to defeat exemption in behalf of wife, 180. Possession by him, as 
ffach, is requisite to defeat wife's right of surviyorship, 184. Registry 
of settlement on the wife, 184. Separation by consent, and subse- 
quent adtances by tiie husband, 60. Trast created in the husband 
for wife's separate use, 184. 
ILLEGALITY.— Action not maintainable on illegal consideration, 820-9, 

830,884, 
Confederate money contract, held illegal, 330, 804. See 320. 
Executed contracts stand; executory, are let alone by the Courls, 

830-5. 
Hiring negroes, in Januaty, 1864, was not illegal, 820-7 ; but became 

so by a stipulation for remoring them out of the United States Army 

linea, 820-7-8-8. 
Remedy by affidavit of Illegality, available under Stay Ordnance of 

1886, 284. 

IHPAIRINQ contract^*, not attempted by Scaling Ordinance of 1865, 26. 
124. 

IMPRISONMENT, for murder, how recommended, 5. Discharge from, 

by Sheriff, upon recognisance in criminal case, 180. 
INCOME of the State, from W. & A Railroad, not taxed by tlie United 

States, 815. 
INCUMBRANCE yields to statutory ex^mpUon, 180. 
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INXOaiNITT.— Moe^M» to bukmlfy bail ia vaSd, IM Name of aii- 

oakeriHndMapM^,af|erpio|)0rfaiaiiBiiltj^n9. PtttnertowbiOBi 

the ««Beli vow ooaunkte(^roqirind to iodmd^ 

the flm 4ebli, 11& 
INDIin'Miarr qiMdied ibr f>«leiit liitaal^, a^ 
INDORSERQUble in tfa« second iiutftnoe) cannot be sued vith ttio maMr « 

14Sk 
INFBBIOR 0OURT.--AiUMb»eBi laiiwd after flus Goifft esaaed to hays 

jurisdiction, was amended so aa to sutaatitate tbe Oixui^ Goorr, 161 
IKFORMA.TIOKS fat tm, irMlMr oM or crtmtel OMas, «6^7. Obt* 

tala of thcBBt tited ^ JittSTt 8Mi . 
IKJUNOTION.^Afldavta read in eapport of Ull, St4. 

Aifomant of motion to dissolve is op^SMd and dosed hj i^ovant, 47. 

Ciicnlt Oonxt of the United Staites may gmnt il\}n&ctl<in where a 
Slate is piidntifl; dl5. 

CsBltetaUM gnailad, to gi?a time ft>r pnxmiiag it^oKtioi^ 

Diligenoe in implying for, held suftcieDt, l*10i 

DIscrallDn^is respeet to, 47, 21S, 917, 8S8. 

EHsmissalof blU,besld« dfaMtftag iajnaecldti, waa orderod Snthis 
case, 47. 

Dissolation was proper U^ this Gi|Be» 2^1. . 
. ladamni^ of ooi^artaiar«^alnirttha|Uw4elHs,«abde« conditio 

' cedent to diasolring ii^QnctiOB ii^ this case, 113. 
^ laresUiient in Confed^^te bond^ bj creditor's order, aet up as a 
ground for asjolni^g an action afterwafda oommeilced, 2111 

Lis petUkn9 may render injunction needless, 218. 

Partner ei^oined» and injunction dissolved, 262, He 112 $i^m, 

iksmedy at law net fotal to injunction in ^is case, 216. 

Remoral of property, enjoined, 202. 

Rescisssion— Injunction pendent Ute. See 213. 

Sale by debtor, enjoined, and injonction dissolved, 252» 

Sure^ allowed injunction against the purchaser of principars pro- 
perty, 203 ;^eTen beforo paying off the debt, lb. 

Swearing off the equity-^effect, 213, 252, 202. 

Tax coUeqUon ei\)<uned, 47, 815. 

.{NSOLVENOT of maker, to be estabUshed before action agaioat indorser 
liable only in the second Instance, 143. Dec^ in ssUlBg aa inaolTeni 
note, 128. 

INSOLYEHT debtor cannot defeat Statutory exemption by mor^age^ 
180» 

INTENT.— Collected from the whole instrument, 812. ConstruGlion Id- 
. lows H, 190 ; even in penai Statutes, 844. Donor^s intent aa to jnode 
of using the property, not violated in this case, 47. Equity vHH exe- 
cute the real faitent, 120. Rape Intended In this case— evidence anflh 
cient,268. 

INT£REST, recovered on hire of converted property, 40, IM; and oa 
piice paid for insolvent note, 128. Tender stops intei^ 18^ 98* 
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INTfiRRoaATORIBd.«-Junt nrnj Ibllow Mates of oommiaiionen, 132. 
f 2nr£8TMfiNT ia OooMeffate bonds, bf debtor under creditor's order, 
8M. 

JOINT ACTION, by oleolion— dbot, 78 ; Sfftinst niater vad iodorser lia- 
ble In tlis socond imtaace, disallowed, 142. 

JOINT DEBTOR, ndeaaad in tills case, bnft no declsiott ninde respecting 
it,6S-0. 

JOINT DfiPSNDANT, dying, smrivom may be proceeded against, 1Q9. 
Improperly strlcloen, 67. 

JOINT ESTATE, created, 40. 

JOINT JUDGMENT (thAugli for a tort) is not to be sned upon sever- 
ally, 67. 

JOINT PROMISSORS, may be snod where either resides, 969. 
JUDGE, by consent of parties, tried both law and Ihct in this case, 274. 
JUDGMENT.— Amendment allowed, 207. 
Attachment Judgment, how entered np, lb. 
Award on illegal submission, carried to Judgment, and the latter set 

a«lde,173. 
OoncluslTe on parties only, 103. 

Exemplification of foreign Judgment, not complete without the exe- 
cution, eta, 66. 
Former recovery on gamlshmeut, 278. 
Injimction to protect purchaser against a ju<lguieut which he had 

contracted to pay, refhsed, 119. 
Joint Judgment Is a Joint debt, and thougli for a toil, must be sued 
upon Jointly, 67. 

Jurisdiction requisite to a binding Judgment, see 280-8. 

Lien set np by surety against property sold by the principal, 202. 

Merger Of the cause of action, though a tort, in the Judgment, 72>8, 

Ministerial and Judicial acts distinguished, 288 to 291. 

Motion to set aside Judgments, granted, 45, 173. 

Moulding JudgmentSi under the Code, 84, 218. 

NU capiat ac^udged, on overruling demurrer to plea in bar, 22(M0. 

Pleadings too uncertain to support the judgment, (doubt as to who 
were deftndants,) 173. 

Surviving defendants proceeded against to Judgment, 102. 

Varlence, where the Judgment described was against seven defend- 
ants, and the one offered in evidence was against eight, 66. 

Void (said to be) if rendered without a pmper party on there- 
cord, 44. 
JURAT to depositions, may foHow the nanies of the oommisrioners, 182. 

JURISDICTION.— Administration is not to be granted on estate of non- 
resident who left no property here, 63. 

Amendment allowed, substitnting the name of a Oonrt having Joris- 
dletlon fbr that of a Court having none, 166. 

Qancellation of writings, said to be practicable at law, UtiS. 
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k-ChaBge oC tttlaiiiiito for ihe UMof efme^-9u 8d4, 2M. 
Giiouil Ck>iirt of the United Stattt h» juiiMUction in a rereirae 
where a State ie plaintiff, 315. 

Oity has no Jnriedidion over general StaHitory offences, 145. 

Oode, § 8014 : JB^iOtitjurUaMkn^ 88, Ml. § a015 ; Ckmrnan lawjunt' 
dyMmoeir eqiUcAU tmtm 4^ aMm, 80,861. §8088: (hnewrwa 
juTiidiMm, 001. § 8813 : Venue af civU ca»es, 145. § 8817 : Veuti^ 
^ mUom 09mMt BaOrwitU, Ik $4704: Tribunat fir tryin^tiiUrtd 
penoM, 225. 

Consolidation of aeycral actions, not ordered xHierc defeat eif the 
' jnritdictioa would ensue, 82^ 

County Oovrt had Jurisdiction in these cases, 82, 156 ; not in this, 232. 
EqulQr JiMlidletion, shice the Code, is never exciosiw, 84--0; not 

ousted hf cosinMm law renedf in these casefi, 016, 261. Yenue of 

Equity cases, 208. ^ 

Judgment without Jurisdiction is not binding, sw 296^ 
Ofc^eotton to, not lose in this case by d^y, 145. 
Ordinary said not to hare Jurisdiction to apprentice colored child on 
the fkcta of this case, 238. 

Penons of color commltUn^ crimes piior to Act of MarA, 1806, 804, 

Railroads, where to be aueil, Ui. 

Supreme Court of the United State** has not excliu^ivo juriiidiction 
where a State is plaintiff, .315. 

Surety and principal sued togetlier in the former^s couu^, 260. 
Trespass ^uare danmimfregit hmught in defbndRnt'fl county, 144. 

J UJIY.— Challenge, see Qrand Jury. 

Contracts are not made nor moilifieil by, 20. 
Credit of witness estimated by, 75. 
Declarations of accused may bo disbelieved by, 60-1-2. 
Discretion of jury under Scaling Ordinance of 1865, 26, 118-19. 
Dispensed with, by consent of parties, in United StiUes Couit^ 354 
Informations in 7vot, founded on certain seizures, are tried by Juxy, 
844. 

.Judges of l)oUi hiw and fact in t^rimiaal cases, 75. 
. Oath proscribed \^ Aet of Congress, (June 17lh, 1862,) 336. 
Offiences tried byi 147. 
Reeommendation as to punislunent tor munkr, 5. 

KIN'S right, under the Code, to select administrator, 243, 

LAND, sold by administrator withont anthorily, 20& Parol canUactlbr 

sale of Jand) not in the present case, 258. Will, held to pass after 
acquired land, by republication, 151. See Title, 

f4A.NDL0RD AND TENANT.— AUorumeut, if secret, is not eibctunl, 
189. Use and occupation made <«ut by proof of title and orcaps- 
tion, 92. 
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LARCENT. — Accomplice's act imputed to prisoner, 247. Hbrse stealing 
proved, Tb. Persons of color, how tried and pmiishcil, 224, 2452. 
Possession in prisoner sufflcient — the taking was complete, 247. Trap 
set and thief caught, lb. 

LAW.— Construction of old law in the light of modem decisions, 2(y2. 
Decisions of the Supreme Court are not to be lightly changed, 63. 
Ex jwst facto laws, 304 to 814. 
Foreign laws, {Lex loci) 179. See 320-4. 
Jury are judges of the law in criminal cases, 75. 
Policy regarded in enforcing foreign contracts, 177. 
Ptmishmcnt regulated by contemporaneous law, thoui^h since re- 
pealed, 224, 232. See 148. 
Rules of W. & A. Railroad, made law by the Code, 108. 
Stare dsdm is a rule to be maintained, 03. 
State laws regarded in United States Court, 820-4; 344. 

LEASE by Summerville Academy to Commissioners of 8ummervill<', 
held ralid, 47 ; and consideration sufficient, lb. Incidental power of 
A corporation to lease its property, 58. 

LEGACY.— (See Dense) Concealment of right to, held a fraud, and Stat- 
ute of limitations checked, 40. 

LEGISLATIVE POWER, whether vested in Convention of 1865, not 
decided, 20. Rules of evidence subject to, lb. Usurpation, 330. 

LEVY. — Affidavit by plaintiff is not a pre-requisite to levy, under Stay 
Ordinance of 1865, 254. Conversion by levy and sale, 186. Remedy 
for illegal levy, under the Ordinance, is either affidavit of illegality or 
action for trespass, 254. Removal completed, subjects the property 
to levy, imder the Ordinance, lb. 

LEX LOCI governs contracts, generally, 179, 820-4 ; but will not l)e en- 
forced here if violative of our policy, 179. 

LIEN of judgment, set up by surety against property sold by his princi- 
pal, 202. Statutory exemption is superior to mortgage lien, 180. Pur- 
chaser who has undertaken to discharge a lien, will not be aided to 
evade it, llDi 

LIFE estate, not enlarged in this case, 95. 

LIMITATION of Actions. — Adverse possession, not inaugurated by se- 
cret attornment, 189. Coverture mentioned, but no decision made, 
43. Fraud, tul discovered, checks the Statute, 40, 280, (Code, §g 
2647, 2872, cited, 243.) Misrepresentation as to the title of land, is 
barred no soonsr than would be an action for the land itself, 880. 

LIQUIDATED damages recovered, on proof of actual damage to equal 
amouiit, 226. 

LIS PENDENS is notice to the world, 213. 

MALICE, presumed from the act of killing, 00, 75. Requisite, in mur- 
der, at the moment of killing, but not before, 54. 

MANDAMUS to admit or restore Attorneys, refused in Pennsylvania, 
289-90. 

MANSLAUGHTER— Provocation considered, 59, 81. 
26 



S90 INDEX. 

• 

MANUMISBION.— See SmandpaUon, 

MARITAL ligbts restrained, 184. 

MARSHAL of the United States, made liable in Trover for slave levied 

upon and sold, 1S6. 
MEASURE of dskTMLgea.'^Qee [Liquidated damages.) Interest allowed, 

40, 186, 193. 
MEDICAL College, Journal, etc., sold, to tbe ^extent^of one Professor's 

interest, 81. 
MERCY recommended by jury in murder, 5. 
MERGER of cause of action, though a tort, in the judgment, 72-5. 
MILITARY Service.— Continuance, under Act pf 1861, for absence of 

party in, was discretionary, 184. 

MILLS held in partnership, and partition made at law, 84. 
MINIS sold, and fraud charged by vendor on the vendee, 213. 
MINISTERIAL and Judicial acts distinguished, 288 to 291. 
MISREPBESENTATIQK, not shown m this case, 81. As to solvency of 
note, 193. As to the title of land, 280. 

MISTAKE. — Amended in an Attachment, 156. Award found free from 
mistake in this case, 226. Consignment for sale, made by mistake, 8. 
Garnishee, not prejudiced by mistake in his answer, correctable by 
other parts of the record, 279. Reformation of writing for mistake, 
not decreed where no mistake is alleged, 179. 

MONEY.— See Confederate money, 

MORTGAGE.— Belief of mortgagee as to the consideration, held to be 
evidence for the mortgagor, 271. Exemption by Statute, is higher 
than a mortgage, 180. Foreclosure by purchaser, in the name of 
* mortgagee, after proper indemnity, allowed, 119. Indemnity to bail 
by mortgage ia valid, 180. Rule to foreclose mortgage, said to be a 
substitute for proceeding in Equity, 271. Security only, 844. 

MOTION. — Argument of motion to dissolve injunction, is opened and 
closed by movant, 47. Judgment set aside on motion, 45, 173. 

MULTIFARIOUSNESS, denied m this case, 208. 

MURDER.— Assault with intent to murder, not punished excessively in 
this case, 241. Assault on slayer does not idways reduce homicide 
below murder, 59. Evidence sufficient in these cases, 54, 75, 158. 
Malice presumed firom the act of killing, 60, 75 ; requisite only at the 
fatal moment, not before, 54. Punishment under the Code— recom- 
mendation of Jury, 5. 

NAME of party may be used after proper indemnity, 119. 

NECESSITY, as an excuse for ciime, mentioned, 311. 

NEGLIGENCE of railroad employee bars recovery by his widow, 105. 

NEGOTIONABLE PAPER.^Assignee of bond for tlUes, Contracthig to 
pay balance of purchase money, required to perform in Equity, 258. 
Fraud by sale of insolvent note, and recovery in action of deooil, 
193. Grarnishment on both maker and holder of note, 278. 

NEGROES.— See P^rBons of Color, 
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NEW TRIAL.— Discretion less controlled where new trial granted be- 
low, than whore refused, 27L Evidence, held sulBcient in these cases, 
and new trial refused, 31, 54, 100, 158, 247, 203 ; held msufficient in 
this case, and new trial granted, 26. Harmless matter is no ground 
for new trial, 241. Verdict must be clearly wrong, or Supreme Court 
will not order a new trial in criminal cases, 54, 75. 

NIL CAPIAT adjudged on overruling demurrer to plea In bar, 320-30. 

NON-JOINDER pleaded in abatement after one of the defendants was 
improperly stricken by amendment, 67. 

NON-RESIDENT dying at home, without auy property here, adminis- 
tration cannot be granted in this State — vhe Ordinary has no jurisdic- 
tion, 63. 

NONSUIT, not awarded if there U auy evidence on wliich to base a ic- 
covery, 132. 

NON-USER, said not to forleit Attorney's right to practice, 291. 

NOTICE.— Adverse possession, held to be notice sufficient to amoiuit to 
discovery of fraud, 280. Lin pendens is notice to all the world, 21H. 
Purchaser without notice is protected, 282. Rates of storage, not to 
be increased, contrary to usage, by public notice, 108. 

OATH prescribed to Attorneys in the Federal Courts, by Act of Con- 
gress, (January 24th, 1865,) held unconstitutional as to certain Attor- 
oeys^ 285 ; as to when the oath would be punitive, 812-14. Oath of 
Attorneys m California, recited, 306. Duel oaths of Alabama and 
Virginia, recited, 804-5. Juror's oath under Act of Congress, June 
17th, 1862, 336. 

OCCUPATION by defendant and title in plamtiff, held sufBcient in 
action for use and occupation, 92. 

OFFENCE against the State, not to be made also a municipal ofience by 
city ordinance, 145. Punishment under cotemporary law though re- 
pealed, 224, 232. See 148. 

OFFICE, whether held by Attorney-at-law, as such, 287-8, 291. 

Oath of office prescribed by Congress, July 2, 1862, considered, 2^. 

OPINION (belief) of party examined as a witness by adversary, held ad- 
missible, 271. 

ORDINANCES of 1865, construed or cited— Rcmstatement Ordinance, 
46. Scaling Ordinance, 26, 117, 124. Stay Ordinance, 254. 

ORDINARY.— Discretion in selecting administrator, restricted by the 
Code where the kin make a proper selection, 243. Juriadiction to 
grant adminisiatition denied, where the deceased was a non-resident 
and left no estate here, 63. Jurisdiction to apprentice colored child, 
under the facts of this case, denied, 236. 

ORIGINAL.— Second original declaration and process issued after Ap- 
pearance Term, 269. 

PARDON.— Acceptance said to be a confession of guilt, 296. Attorney 
allowed, after full pardon, to resume practice in the United States 
Cotirts without taking the oath of 1862-5, 285. Confiscation under 
Acts of Congress (August, 1861, and July, 1862,) prevented by full 
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(Birfew)— pardon, 344. Constitutional pro?ision as to Pre^dent's poorer 
of pardoning, 295. Nature and effects of pardon, 296, 311-12, 861-2. 
PARBKT.— Colored fether's right to retain a child illegally apprenticed 
by the Ordinary, 287. Doty of i>arent, when executor, to make 
known to child its right to a legacy, 40. 
PAROL.— Alteration in writing, explained by parol, 184. Ambiguity is 
ei:plainable by, lb (Code § 8724, cited 190.) Execution, &a, not to be 
proven by parol, 184 Gift of slave perfected by delivery, held bind- 
ing, 200. Land not sold by parol in the present case, 258. Promise 
to answer for the debt of another not involved in it, lb (Code § 1952, 
IT 2, cited, 260.) Submission involving over $500 not to l>e in paro^, 
(Code § 2826, cited,) 176. 
PARTIES TO ACTIONS.— Amendment introducing a usee, disallowed 
where the effect would be to defeat a right of set off, 267. 
Bill in Equity should embrace all as parties who have an interest in 

the matter, 208. 
Caveators, proceeded against without making the representative of 

deceased co-caveator a party, 102. 
Heirs, or any others interested, may contest dower, (Act of 1863,) 251. 
Indorser liable in the second instance, not to be joined with maker, 

142. 
Joinder of all the defendants is requisite where action is on a foreign 

Judgdient, 67. • 
Judgment without proper parties on the record, said to b« void, 44 
Judgment set aside for uncertainty as to who were defendants, 173. 
Name of a requisite party may be used by giving proper indemnliy ; 
. on these termis, purchaser of mortgage may foreclose in the name of 

mortgagee, 119. 
Witness, though the plaintiff in the suit, made competent by assigning 
his interest and depositing the cost, 238 ; belief of plaintiff held evi- 
dence for defendant, 271. 
PARTITION-— Code § 3903 : Scde for paHUion, 89. § 3906 : DiKretm, of 
tfu (hurty 90. Partnership property, partitioned at law, 84. 

PARTNERSHIP.— Account taken at law, 91. 
Created by this contract, 235. 

Dissolution without going into Equity, 84 ; causes for adjudging dis- 
solution, 90-1. 
Indemnliy to co-partner, where one partner is entrusted with all the 

assets, 113. 
Injunction between partners, granted and dissolved, 113, 261-2. 
^ Partition of property at law, 84 

Survivor entitled to collect debts, 235. Pardon of survivor, and con- 
fiscation arrested, 844. 
Withdrawal of partner alleged, 262. 
PAYMENT.— Currency received, 21. Investment in Confederate bonds 
by debtor under creditor's order, SIO. Prompt payment stipulated 
for, 226. Purchaser of note sold under garnishment, paid off by the 
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(Pai/m€/U)'^maker^ and the latter relieved thereby from garnisliment 

served on himself, 278. 
PENAL LAWS.— See Gnminal Law. 
PENALTY.— Bills of i>ains and penalties considered, 301-2-sJ. 

Cotemporary law, though repealed, governs punishment, 224, 232. 

See 148. 
Discretion in graduating punishment, not abused in this cjise, 241 ; 

and whether subject to review at all, quere^ lb. 
Kx post facto penalty, 304-8, 310-12. 

Murder— recommendation of jury, 5, (Code, g 4220, cited, 6.) 
Oath, said to be punitive, 312-14. 
Statute, held to be penal, 203, and See 3o5-8. 

Stipulated damages resisted as a penalty, but no direct decision, 220. 
PERFORMANCE.— Parties alone can insist on performance, 273. Spe- 

* ciflc performance, 258. Tim«, essential in this case, 226. 
PERSONS of Color.— Apprenticing colored child by the Ordinary, held 
unwarranted in this case, 236. 
Civil rights secured to them by Act of 1866, 80. 
Code, i§ 4714, 4718, 4724, 4727 : Trial and Panishmeni, 225. 
Hiring thom, in January, 1864, was not illegal, per w, 320-7 ; but be- 
came BO by stipulation in the contract for thehr removal out of the 
lines of the United States Army to obstruct their freedom, 320-7-8-9. 
Larceny by them, committed prior to Act of March, 1866, how pun- 
ished, 224, 232. 
Rape, intended by colored man in this case, 268. 
Relation to penal laws since emancipation, 148, 224, 232. 
Slavery said to be abolished in reality, and official toleration of its 

continuance disapproved, SS?*^. 
Spirituous liquors furnished to colored soldierB in January, 1866, 145. 
Witnesses in all cases, the same as white persons, 75. 
PLAINTIFF, in issue of devasavit i>$L non, is the propounder, 102. Phiin- 
tiS* made competent as a witness by assigning his Interest and depos- 
iting cost, 238. 

PLEA.— Certainty to a conunon intent sofflces in pleas in bar, 820. 
Construction oi one is not aided by another, 300-8-0. 
Pemurrer (special) is requisite to attack matters of form, 320-8. 

Judgment overruling demurrer to plea in bar, is Nil ea/gM^ 820-80. 
Duplicity vitiates plea, but Is matter for special demurrer only, 320-3. 
Failure of consideration, total or partial, may be pleaded to a sealed 

note, 32(Mr-3-6» 
Illegality of consideration, pleaded in this case, and plea held suffi* 

cient, 320-7-&-0. 
Impure plea must be verified, 202 ; certain pleas ordered to stand for 

an answer, on being verified, Ih. 
Nonjoinder pleaded ip abatement, after a necessary defendant was 

stricken by amendment, 67. 
Set off, iihproperly stricken in this case, 267. 
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PLEADINGS.— (See .^mendment. Plea,) Answer, requisite* as pleading 
though discovery waived, 114. Conciseness recommtoded ; verbose- 
ness and refined subtleties censured, 320-2-4}. Judgn^cnt set aside for 
uncertainty in the pleadings, 173. 

POLICY of the State, not to be violated, 177 ; nor that of the United 
States! 320. 

POSSESSION. — Husband's, as such, and as administrator, distinguished r 
184 ; the former held requisite to defeat wife'^ right of survivorship, 
lb. Larceny, as to change of possession, was complete in this case, 
247. Notice by adverse possession, 290-2. Squatter's possession is 
that of the true owner, 139 ; and does not by a secret attornment be. 
come adverse, i& 

POSSESSORY warrant by bailor against bailee, 108. Certiorari from 
decision at Chambers, by County Judge, 265. 

POWER (naked) is not property, 65. Convention of 1865, whether ui" 
vested with legislative power, not decided, 26. 

PRAYER may be general, and the relief will be appropriate, 114. 

PREFERENCE of creditors by assignment, disallowed, 117. 

PRE0UMPTION.— Acceptance of assignment, presumed, 238. Gift pre- 
sumed when slave went home with daughter on her marriage, 200» 
Malice presumed from the act of killing, 60, 75. Possession pre- 
sumed to be thait of the true owner, 130. 

PRICE was fixed by contract in this case, 31. 
PRIVITY between creditor and purchaser, denied in this base, 132. 
PROBATE of willf as against surviving caveators, without making rep- 
resentative of deceased caveator a party, 102^ 

PROCESS. — ^Amendment changing the Appearance Term ; second orig- 
inal issued after that Tenn, 269. Code, § 8258 : Fbrmal d^eU dkrt- 
gardedy 271. 

PROCLAMATIONS of the President— Amnesty, 286, 360. Emancipa- 
tion, 82a 

PROMBilSSORY Note.— Deceit in sale of insolvent note, 193. Garnish- 
ment on both maker and holder of note, 278. Renewal note, held 
void where original consideration was illegal, 864 Sealed note is 
subject to plea of &Uure of consideration, total or partial, 82<M-4H{. 

PROPERTY defined to be "the right of any person to possess, use, en- 
joy and dispose of a thing," 294 Attorney's professional rights and 
privileges, whether property or not, 292-^-4 Constitutional sanctity 
of property, 294 State laws, as rules of property, enforced in the 
United States Courts, 844 

PROVOCATION, insufficient in these cases to reduce homicide, 59, 81. 

PUNISHMENT.— See penaUy, 

PURCHASE MONEY paid, with bond for titles, makes the Utle com 
pletc, 63. Assignee of bond for titles, required, in Equity, to pay 
balance of purchase money to original vendor, having contracted so 
to do, 258. 
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P yRCHASER.— ^na j^« purchaser protected, 282. Creditor held not 
to be in privity with purchaser of bis debtor's pibperty, 128. Injunc- 
tion granted in &yor of surety against purchaser of principalis pro- 
perty, 203. Lien which purchaser contracted to dlschar^, will not 
be held oS by Equity at his in-stance, 119. Lu pendmu as notice to ' 
purchaser, 213. 

QUARE damum /regit, to be brought in county of defendant's residence, 
144. 

K AILHOAD.-^Act of 1859, PampK, 48 : Veime of adums agtUnat RaU- 
roads, 141 Oode, §§ 2054, 2979, 2980 : LiabUity far injuriis, 107. 
g 3317 : Venue qf action$ against BaUroads, 145. Freight, not collect- 
able on goods carried against the owner's objection, 273. Tax on in- 
come, imposed by the United States, does not apply to the W. <& A. 
Railroad, 815. Through freight, not to be stopped short of its desti- 
nation without mutual consent or the payment of fuU rates, 273. 
Yenue of actions against, in trespass or trover, 144. Western & At- 
lantic Railroad— Rules properly established haye the force of laws, 
108. Widow of employ^, himself in fault, not allowed to recover for 
his death, 105. 

RAP£ intended in this case^evidence sufficient, 263. 

RECEIVER appointed, the bill dismissed during the war, and caiid rein- 
stated afterwards, 45. Decree at Chambers, directing Receiver to sur- 
render exempt property, 183. 

RECORD.T-Copy of execution, etc., held the best evidence, 71. Debt of 
record, defined, 72. 

REDEMPTION of land, not contracted for in this case, 92-4. . 

RECOGNISANCE.— Bond by Sheriff, held vaUd, and the condition ap- 
proved, 180. 

REFORMING Writings in Equity, is to be done cautiously, 177. Code, 
§§ 8047, 8050, cited, 179. 

REGISTRY of bond, eta, not required, the same not being a voluntary 
settlement by the husband on the wife, 184. Act of 1847, and Oode, 
§ 1727, cited, as to registry of settlement, 192. 

REHEARING granted m Bankruptcy, 881. . 

RSDKBURSEMENT of trustees for advances made by them, said to bo 
proper, 63. . 

KEXNSiTATEMENT of cause previously dismissed on the grotmd of bel- 
ligerent alienage, 45. 

RELEASE to joint debtor, in this case, but no decision made on it, 66-9. 
RELIEF will be granted on general prayer, 114. 
* RELlNQUISHMENT'of dower by contract of wife with husband, 218. 
REMAINDER, not surrend^^ m this case, 95. 

REMEDY.^ Affidavit of illegality, held a remedy under Stay Ordinance 
of 1865, 254. 
' Creditor's remedy in Equity against the debtor of his debtor, 170. 
Equity Jurisdiction is in no case exclusive, S4^ ; nor is it ousted in 
these cases by the common-law remedy, 216, 261. 
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^*wH«?y.— ExIiatiBtion of Icgat remedy before resoit to EquHy, 170l 

Merger of remedy in the Judgment, 73. 

MoQlding the remedy in a Court of Ift^ under the Code, 1S4, 218. 

Rale to foreclose mohgage, said to be a substitute for the remedy 
Eqtdty, «71. 

State laws applied to defence in the United gtates Court, 390--4. 

Suxefy allowed a remedy, by iijntietion, against purchaser of prL- 

. pal*8 property, before paying the debt, 302. 

Trespass for illegal levy under Stay Ordinance of 1885. 
REMOVAL of property, enjohied, 3«3. Lery allowed by Stay Ordininr 

of 1865, after removal of propeity to another county, as well as yfhr- 

abont to be ramoved, 854. Stipulation for removal of negroos oin • 

the UnHed States Army Hnes, hdd Illegal, 820. 
RE;^FEWAL note is Toid, where thb consideration of the former note n^ 

illegal, 864. 
RBNT.— Title in the plahitifi and occupation by defendant, will sap:^ r 

an action for use and occupation, 93. 
RUPBBSBNTATIONS to kidQce cohtraets, (sre 31,) 193, 880. 
REPUBLICATION of will by execating a codicil, 151. 
RESCISSION for fraud, 199-200, 218, «w, 208. Ordere rescinded on m^ 

tion, 45. 

RESIDENOEas atest of JurSsdiction, 144, aOiB, 369. 

RETRO ACTI9N of Lawa.-See ^ past facta, 

REVENUE Colleetor enjoined by United States Ci'^cuit Court ftwn col 

lectlng tax on income of the State derived from the W. ifc A. Bail 

road, 315. 
RISK of depredation, 18, 95, 149. 
RULE to foreclose mortgage, said to be a substitute for proceeding , . 

Equity, 378, Name of mortgagee may (after proper indemnify) U 

used by purchaser, 1 19. 
SALE.— Administrator sued for selling hind without authorify, 30a 

Confederate money taken by fkctor, on sale made by him, a 

Conversion by levy and sale, 186. 

Pratod, not shown in this sale, 81 ; alleged in this, and bill brought 
to cancel the deed, etc, 808 ; alleged in tiiia, and biU bjought for 
rescission, 218. 

Jajnoctkm agahist the sale of hie property by debtor, granted and dis- 
solved, 252. 

Parol contract for the sale of land was not in this case, 258. 
Portion made through a sale, 89, 91. 
Price was fixed by contract in this case, 31. 
• Professor's interest in Medical CoUfl^e, Journal, notes on hand, etc., 
sold in this case, /d. 

SCALING Ordinance of 1865, held constitutional, 26, 18*; bow to bead- 
ministered^;K6, 117, 124. 

SEALED Note, held subject lo plea of failure of consideration. toUl or 
partial, 830-1-5-6. 
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-KCESSION, aud the acta tliat followed, said to have displaced the sov- 
eroign authority and overthrown the constitutional Government, 330-4. 

^nCOND Original declaration and process, issued after the Appearance 
Term, 2G9. 

•^ KCTIRITY. — {See Iiulenniity, Surety.) Mortgage ia only security, 344 

-!^ l"IZUK£ ia a taking by civil authority, 344. Certain seizures tried hy 
juty, lb. Pardon, held to arrest condemnation, Ih. 

SKLF-DEFENCK-Code, § 4230, cited, 243. 

SKPARATE osUte in wife, created, 184, (Code, § 2288, cited, 191.) 

SKPARATION hy consent, and subsequent advances by the husband, 00. 

ST-2QUESTRATI0N of alien enemy's property mentioned, 46. 

S K RVICE by Second Original after the Appearance Term, 269. See 104. 

^^ ET-OFF. — Amendment introducing an usee, disallowed because it would 
have defeated a proper set-oif, 267. Bank notes issued by the plaintid, 
an incorporated Bank, deposited in Court pending the action, and al- 
lowed as a set-off, lb. 

SETTLEMENT.— Recording volimtary settlement made by husband on 
wife ; Code, § 1737, cited, 192. Bond to husband as trustee, held no 
such settlement, 184, 

S HEBIPF took bond in criminal case, and It was held valid, 180. Con- 
version by levy and sale, (U. S. Marshal,) 136. 

SIMPLE Larceny.— See Larcmy. 

SLAVES. — See Convey'sion, Emancipation^ Gijt^ Jlin. 
SOVEREIGN authority said to have been displaced, temporily, by seces- 
sion and what followed, 830-4. 

SPECIFIC PERFORMANCE by assignee of bond for titles, compelled, 

258. 
S^'IRITUOUS LIQUORS, famiiihed to colored soldiers in January I8C6, 

145. 
SQUATTER'S possession is that of the true owner, and does not be- 
come adverse by secret attormncnt, 139. 
STARE DECISIS is a rule to be maintained, 63. 

ST ATE.— Action may be brought by, in a Circuit Court of the U. S., 815. 
'' Corporation," as used in Acts of Congress taxing income from Rail- 
roads, docs not include a State; consequently the earnings of the 
^Vestern «fe Atlantic R. R are not taxed, ib. Sovereign authority said 
to have been displaced, temporarily, by secession and what followed, 
and the usurping government was not competent to pledge the public 
faith, 380. 
STATUTES.— Constitutionality, not to be questioned unless unavoidable, 
124, 257. 
Construed, all the parts together, 319 ; by the reason and spirit, 254, 

297: the intention followed, even in penal statutes, 344. 
I&BpoBi facto law defined, 810. 
Obligation of Statutes, 297. 

Penal Statutes, distinguished from remedial, 304, See 855-6. Cou- 
strued^ how, 344. 



896 • ii^DEX. 

SUUutes.'-TvaiiBbment under repealed statute, 334, 382, See 148. 
Repeal considered, 144. 
Unreasonable Statutes, 396-7. 
Words, in what sense taken, 319. 
' STATUTES ,0F GEORGIA, (besides the Ciwf«,) construed or cited. 

1799, Judiciary Act, § 8, (Cobb»8 Dig. 1138): ProeeM, 3T0. Same Act ^ 
35, (r61139.) Dlgnitif of promissory TwtM and other UqiUdaUddt- 
fTMnds, 824. 
1896, Dec. 36, (i» 490) : PUa of partial failure of coruideration, 334-^. 

1847, Dec. 80, {PampK 67) : Roeording volufUarp HtOemmU, 192. 
1854, Feb. 30, \Pamph, 48) : Amendment of Pleadings, 370. 
1856, Feb. 38, {PUmph. 389) : P»rol gift of iHatee, 300-3. 

1859, Dec. 18, (Pumph. 48) : Venue of aeHoneagaiml BaOroade, 14L 
. 1861, Dec 14, {PampK 59) : GonUnuaiMi for abeenee in miUia/ry service, 
184. 
1868, April 9, (Pamph. 160) : Dower, 351. 

1865, Oounty Oomrt Act, % % 13, 34, 83, 88, {Pamph. 9^-S) . PraeUa, 
381*.3. Same Act,^ % 81 , {lb 69) : Certiorari, 366-6. 

1866, Feb. 15, {Patnph. 35) : Beeurity by tenant holding oder, 150. 

*' March 17, {Pamph. 389) : Ptrsons €f^eohr made eempetmt wit- 
nesses, (fo., 80. Punishment of sueh persons, 334. 
*' M^rch 17, {P^mph. 6) : Apprentices, 386. 
STATUTES OF THE UNITED STATES, construed or cited, 

1789, Judiciary Act, § 85, (Statutes At Large, 93) : Qounsd aXUwed, 289. 
1838, Force Bill, (4 lb 633) ; Jurisdiction in Betmue eases, 817. 

1848, Aug. 11, (9 lb 380) : (Hreuit Oourt powers cf District Cawri N. D^ 
Ga., 816, 853. 

1861, Aug. 6, (13 lb 819) : Qonjiscation, 344. 
1863, June 17, {Id 430) : Jurors oath, 836. 

*' July 3, (/tf 503): Oath of ojlee, 2Sd. 

" *' 17, {Id 589) : Oor^/lseation, 844. 

1863, March 3, {Id 766) : Attom^s in the (hurt of Claims, 388. 

1864, June 80, {IS lb 375) : Internal Besenue, 815, 318. 

1865, Jan'y 34, {M 424) : Oath of Attorneys, 285. 

" March 3, (itf 479) : laternai Beunue, Hd, HIB. 

" <" 9, {Id SOI): Di^>ensing with Jury by consent, im. 

STAT OKDIKANGE of 1865.— AffldaTit by plaintiff, not requisite be- 
fore levy, 354. Constitutionality, not decided, 357-8. Remedy for 
unauthorized levy, is either affidavit of illegality or action of trespasst 
at defendant's option, 354. Removal of property completed, is cause 
for levy, lb, 

STORAGE 9ATES, not to be advanced, contrary to usage, by public 
notice, 108. 

SUBMISSION which involves over $500, is to be in writing, (Code,g 12826) 
176. 

SUPERIOR COURT cannot try person of color for larceny from the 
house committed prior to Act of March, 1866, 383, 
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TRREME COURT OP GEORGIA.— Bill of exceptions mtist plainly 
set forth the errors, 124. 
Decisions, not to be lightly changed, 68 ; followed by the United 

States Courts, on well settled rules of property, 844. 
Discretion, exercised by dismissing bill besides dissolving injunction, 
47 ; by giving instructions as to mode of proceeding below, 91, 183. 
Support of verdict by the evidence, is not a question here unless deci- 
ded below, 241. 
Writ of error on decision upon both law and fects referred by con- 
sent to the Judge below, 274. 
I ' PREME COURT OF THE UNITED STATES has not exclusive Ju- 

lisdiction where a State is plaintiff, 315. 
U RETY. — Action on promise to become surety, 288. Judgment l!en, 
set up by surety against priacipaVs [property after a sale of it, 202. 
Mortgage to indemnify surety is valid, 180. Principal may be sued 
with surety where the latter resides, 269. Rigor of the law in respect 
to sureties, abated, 202. Substitution of surety to make the first com- 
petent as a witness, 148. Tenant holding over— surety under Act of 
1866, 150. 

;1jRVIVING caveators, proceeded against, 102. 

SURVIVING COPARTNER, entitled to coUect debts, 235. Pardoned, 

and coniisGation arrested, 844. 
iURVIVORSHIP in Wife, how defeated, 184 
'AX.— -Collection of tax enjoined, 47, 315. Jurisdictioh of United States 

Circuit Court in revenue casq^, 817. State, not taxed by United States 

on income from W. & A. Railroad, 815. 
PKCIIKICAL points, surmounted, to reach substantial justice, 223. 
TENANT at will, holding as a squatter, 189. 
TKNANT in common, allowed interest on hire, 44 
TENANT holding over—a case of, 148. 

PE^ER— Bank bills which the plaintiff, a banking corporation, had is- 
sued, were deposited in Court by defendant, and a tender made of 
them in his plea, 267. 

Confederate money tendered by factor, then deposited in bank to his 
own credit, and lost by depreciation, 8. Tendered by debtor, (but 
no direct decision,) 149. 

Continuing tender discussed, 23-4. 

Conversion after tender, 20. 

Interest stopped by tender, 18, 23. 

Risk of depreciation after tender, 18. 

Title to currency, whether passed by tender, 8, 20. 
TERMS Construed.--0e6 Words, 
TEST Oath.— See Oath, 
TIMBER. — Trespass by cutting trees, alleged ; and Trover brought for 

conversion of crossties, 144. 
TIME, made of the essence of the contract, 226. Value of currency a^ 

any time, open to consideration under the Scaling Ordinance of 1865, 

117, 
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TITLE.~Boad for titles, with purcliase money paid, ghres a complet< 

tie, 63. Assignee of bond, who had contracted to pay balance i 

original vendor, required to perform, in Equity, 258. Bond i 

title distinguished, 190. 

Cancellation of title for fraud, 208, 213. 

Concealment of title, held fraudulent and a reply to the Stjitut' 

limitations, 40. 
Fraud by misrepresentation ,oC title, 280. 
Gift of slaves by parol, with delivery, passed title, 200 
Husband took title as trustee for wife, in this case, 184. 
. Li9 pendens, withoiU injunction, may save complainant's title, 21:]. 
Mortgage does not pass title, 344. 

State law, as to title, enforced in United States Court, 344. 
Tender of currency — whether it passes title to that which is tenil^r- 

8, 20. » 

Use and occupation made out by title in plaintiff and occupation b 

defendant, 02. 
Wife's title by survivorship, how defeated, 184 
Will republished and title passed to land acquired after oiiginal dr.- 
151. 
TORT, said to merge in a judgment founded thereon, 72-3. Several = 
tions for the same tort, considered, 72-3. * | 

TREASURY Notes of the Confederate States.-^8ee OonfaderaU Mbnt^, 
TRESPASS, (qriart eUmsum f regit) brought in county of defendant's rt-i 
dence, 144. Code, § 8008 : Oontribution among treapasgeriy 74. Ju<L 
ment against one of several tresspassers^-effect, 72-3. Mo'ger of tit: 
pass In judgment, 73. Remedy by action of Trespass for illegal leii 
254. 
TRIAL by Jury. — Criminal cases, 147. Certain infbrmations in r«m, 34^ 
TROVER.— Interest recovered, (see 40,) 188. Levy and sale, held a coa 
version, lb. Emancipation after conversion of slaves— value re^o^ 
ered, lb. 
TRUST.— Code, § 2288 : Separate estate in married woman, 191. 

Fraud by concealment of right fVom eestiU que trust; and stoppag 

of the Statute of limitations, 43. 
Husband took in trust for wife, in this case, and Equity will carry oi 

the trust, 181 
Naked trust, is not property, 65. 
Purchaser not a trustee for creditor's in this case, 128. 
Registry of trust deed, not essential in this case, 184. 
Reimbursement for advances, said to be proper, 58. 
UNITED STA.TE3.— See Constitution, Circuit OouH, District C^urt, Si 

preme Court, Salutes, 
USAGE as to rates of storage, enforced, 10§. 
USE and occupation, made out by title in plaintiff and occupation by dj 

fendant, 92. « 

USE of property intended by donor, not departed f^om in this case, 47. 1 
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TSEE, not introduced by amendment, where the effect would be to de- 
feat a right of set-off, 267. Mortgage may be foreclosed by usee iu 
mortgagee's name, after proper indemnity, 110. 
•ACATION.—See Ohatnbert, 
'ALUE of Confederate money at any time, may be considered under 

Scaling Ordinance of 1865, 117. 8e« 137. 
"ARIANCE, held material, where a judgment against seven defendants 
was counted on, and the one offered in evidence was against e|ght, 66. 
'ENUE.— Code, § 3813: General pramiont, 145. § 8317; SuiU against 
RuUlroatU^ lb. Equity case may be brouglit in the county of any de- 
fendant against whom substantial relief is prayed, 908. Joint and 
several prommiasors, though principal and surety, may be sued to- 
gether where either resides, 369. Railroads, where sued, 144 Tres- 
pass guare daitsum fregii^ is brought in the county of defendant's res- 
idence, lb, ,• 
\'ERDICT.— Evidence supports the verdict in these cases, 31, 54, 75, 100, 
158, 347, 268 ; but not in this, 26. Sufficiency of the evidence, not 
examinable in the Supreme Court, unless, passed upon below, 241. 
Moulded to mete out justice, 84, 218. New trial, not ordered by Su- 
preme Court in criminal cas^ unless the verdict isr clearly wrong, 
54, 75. 
VERIFICATION of impure plea, is requisite, 202. 
V'OID. — ^Assignment preferring creditors, held void, 177. Illegal con- 
tracts, 320, 380, 864. Judgment rendered without a proper party on 
the record, said to be void, 46. Statute void, pro ianto, for unconsti- 
tutionality, 385. 
•WAIVER of discovery does not dispense with answer as pleading, 114. 
WAR — Administrator, not excused in this case by losses ocgasioned by 

war, 95. Partnership, whether dissolved by war, 91. 
WAREHOUSEMAN.— (See Faetar) Possessory warrant, against m this 
case, 108. Storage not to be advanced, contrary to usage, by public 
notice, /&, 
WARRANT.— See Possesaorp Warrant. 
. AVARRANTY limited, and fraud by misrepresentation of title, as to the* 
parcel not warranted, 280. 
WEAPON (deadly).— Malice presumed from its use, 60. See 75. 
WESTERN & ATLANTIC RAIL ROAD.— Code, § 897: Eules luire 
the force of law^ 108. Income, not taxed by the United States, 315. 
Widow of employ^ at fault himself, is not entitled to damages, 105. 
WIDOW.— iSee last Title above, and Dower. 
WIPE.— See Husband, 

WILL.— Caveat tried after death of one of several caveators, without 
ms^ing his representative a party, 102. 
Code, § 2429 : Jfter-aequjred property y 151. 
Compromise bet^i^een caveators and propounder, executed, 192. 
Judgment of probate, on whom binding, 103. 
, Propounder is plaintiff, 102. 
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tTiB.— Republication by execution of codicil, held to pass lands, 151. 
WITNESS.— Code, § 8786 : Deposit of money, etc., to restore compete 
240. 

Credit is for the jury, 75. 

Interest, held to be divested in this case, 288. 

Party made competent by assigning his interest and depositing 
838. His belief drawn out by the adverse party, Sfl. 

Persons of color are, by Act of 1866, made competent in all c ;. 
just as white persons, 75. 

Self-accusation is not to "be required, 304-9, 814. 

Surety substituted, to make original surety competent, 148. 
WORDS.— 4f(^e«tti?, 180 ; Amnesty, 296 ; Capture, 344 ; Code, §6:0 

structiom of certain words, 183 ; Context^ etc;^ may modify ordln 

signification. 180 ; Oorporation, 815 ; Court, 230 ; IWowing, 180 ; P: 

don, 296 ; PneetKng, 180 ; Property, 294-5 ; Seizure, 344. Statutes c^ i 

strued according to tho natural and obvious sense of the words, dV.. 
WORK and labor, sufficiently proven to prevent a non-suit, 132. 
WRIT of Error, dismissed because appeal was 'pending below, l*^ 

Judge's decision on law and fiicts referred to him by consent, broir 

up, 274 
WRITINGS, reformed in Equity with caution, ICl. Construction, i: 

only question* in this case, and discretion as to injunctiom eontDll i 

47. Parol evidence to explain alieihation or ambiguity, 184. 



MoTB.— Judge Harrii wae proveated by indlipotltion from pretidlng In the cwe»«t 
commence on Uie foUowIng pAgee : 81, 40, 100, 102, 106, 119, ISS, 156, 15S, 170, 17S, 17« : 
218, 829, 881, 258, 868, 869, 8T8. 
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